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Subpart A—General Provisions

SOURCE: 656 FR 16795, Mar. 30, 2000, unless
otherwise noted.

§905.1 What are the purposes of the
Energy Planning and Management
Program?

The purposes of the Energy Planning
and Management Program (EPAMP)
are to meet the objectives of Section
114 of the Energy Policy Act of 1992
(EPAct) and to extend long-term firm
power resource commitments while
supporting customer integrated re-
source planning (IRP); demand-side
management (DSM), including energy
efficiency, conservation, and load man-
agement; and the use of renewable en-
ergy. Subpart B, Integrated Resource
Planning, allows customers of the
Western Area Power Administration
(Western) to meet the objectives of sec-
tion 114 of EPAct through integrated
resource planning or by other means,
such as attaining a minimum level of
investment in energy efficiency and/or
renewable energy, collecting a charge
to support defined public benefits, or
complying with a mandated energy ef-
ficiency and/or renewable energy re-
porting requirement.

§905.2 What are the key definitions of
this part?

Administrator means Western’s Ad-
ministrator.

Customer means any entity that pur-
chases firm capacity, with or without
energy, from Western under a long-
term firm power contract. The term
also includes a member-based associa-
tion (MBA) and its distribution or user
members that receive direct benefit
from Western’s power, regardless of
which holds the contract with Western.

Energy efficiency and/or renewable en-
ergy (EE/RE) report means the report
documenting energy efficiency and/or
renewable energy activities imposed by
a State, Tribal, or the Federal Govern-
ment upon a State, Tribal, or Federal
end-use customer within its jurisdic-
tion.

Integrated resource planning means a
planning process for new energy re-
sources that evaluates the full range of
alternatives, including new generating
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capacity, power purchases, energy con-
servation and efficiency, cogeneration
and district heating and cooling appli-
cations, and renewable energy re-
sources, to provide adequate and reli-
able service to a customer’s electric
consumers.

Integrated resource planning coopera-
tive (IRP cooperative) means a group of
Western’s customers and/or their dis-
tribution or user members with geo-
graphic, resource supply, or other simi-
larities that have joined together, with
Western’s approval, to complete an
IRP.

Member-based
means:

(1) An entity composed of member
utilities or user members, or

(2) An entity that acts as an agent
for, or subcontracts with, but does not
assume power supply responsibility for
its principals or subcontractors, who
are its members.

Minimum investment report means the
report documenting a mandatory min-
imum level of financial or resource in-
vestment in demand-side management
(DSM) initiatives, including energy ef-
ficiency and load management, and/or
renewable energy activities, such as in-
vestment of a set minimum percentage
of the utility’s gross revenues in re-
newable energy, which is imposed by
State, Tribal, or Federal law upon a
customer under its jurisdiction. For
the purposes of this part, the minimum
investment report includes reports
about public benefits charges, as well.

Public benefits charge means a manda-
tory financial charge imposed by State,
Tribal, or Federal law upon a customer
under its jurisdiction to support one or
more of the following: energy effi-
ciency, conservation, or demand-side
management; renewable energy; effi-
ciency or alternative energy-related re-
search and development; low-income
energy assistance; and/or other similar
programs defined by applicable State,
Tribal, or Federal law. This term is
also known as a public goods or system
benefit charge in the utility industry.

Region means a Western regional of-
fice or management center, and the ge-
ographic territory served by that re-
gional office or management center:
the Desert Southwest Customer Serv-
ice Region, the Rocky Mountain Cus-

association (MBA)

10 CFR Ch. lll (1-1-11 Edition)

tomer Service Region, the Sierra Ne-
vada Customer Service Region, the
Upper Great Plains Customer Service
Region, or the Colorado River Storage
Project Management Center.

Renewable energy means any source of
electricity that is self-renewing, in-
cluding plant-based biomass, waste-
based biomass, geothermal, hydro-
power, ocean thermal, solar (active and
passive), and wind.

Small customer means a utility cus-
tomer with total annual sales and
usage of 25 gigawatthours (GWh) or
less, as averaged over the previous 5
years, which is not a member of a
joint-action agency or generation and
transmission cooperative with power
supply responsibility; or any end-use
customer.

Western means the Western Area
Power Administration.

Subpart B—Integrated Resource
Planning

SOURCE: 65 FR 16796, Mar. 30, 2000, unless
otherwise noted.

§905.10 Who must comply with the in-
tegrated resource planning and re-
porting regulations in this subpart?

(a) Integrated resource plans (IRP) and
alternatives. Each Western customer
must address its power resource needs
in an IRP prepared and submitted to
Western as described in this subpart.
Alternatively, Western customers may
submit a small customer plan, min-
imum investment report or EE/RE re-
port as provided in this subpart.

(b) Rural Utility Service and state util-
ity commission reports. For customers
subject to IRP filings or other elec-
trical resource use reports from the
Rural Utilities Service or a state util-
ity commission, nothing in this part
requires a customer to take any action
inconsistent with those requirements.

§905.11 What must an IRP include?

(a) General. Integrated resource plan-
ning is a planning process for new en-
ergy resources that evaluates the full
range of alternatives, including new
generating capacity, power purchases,
energy conservation and efficiency, co-
generation and district heating and
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cooling applications, and renewable en-
ergy resources, to provide adequate and
reliable service to a customer’s electric
consumers. An IRP supports customer-
developed goals and schedules. The
plan must take into account necessary
features for system operation, such as
diversity, reliability, dispatchability,
and other risk factors; must take into
account the ability to verify energy
savings achieved through energy effi-
ciency and the projected durability of
such savings measured over time; and
must treat demand and supply re-
sources on a consistent and integrated
basis.

(b) IRP criteria. IRPs must consider
electrical energy resource needs and
may consider, at the customer’s op-
tion, water, natural gas, and other en-
ergy resources. Each IRP submitted to
Western must include:

(1) Identification of resource options.
Identification and comparison of re-
source options is an assessment and
comparison of existing and future sup-
ply-and demand-side resource options
available to a customer based upon its
size, type, resource needs, geographic
area, and competitive situation. Re-
source options evaluated by the spe-
cific customer must be identified. The
options evaluated should relate to the
resource situation unique to each
Western customer as determined by
profile data (such as service area, geo-
graphical characteristics, customer
mix, historical loads, projected growth,
existing system data, rates, and finan-
cial information) and load forecasts.
Specific details of the customer’s re-
source comparison need not be pro-
vided in the IRP itself. They must,
however, be made available to Western
upon request.

(i) Supply-side options include, but
are not limited to, purchased power
contracts and conventional and renew-
able generation options.

(ii) Demand-side options alter the
customer’s use pattern to provide for
an improved combination of energy
services to the customer and the ulti-
mate consumer.

(iii) Considerations that may be used
to develop potential options include
cost, market potential, consumer pref-
erences, environmental impacts, de-
mand or energy impacts, implementa-
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tion issues, revenue impacts, and com-
mercial availability.

(iv) The IRP discussion of resource
options must describe the options cho-
sen by the customer, clearly dem-
onstrating that decisions were based on
a reasonable analysis of the options.
The IRP may strike a balance among
the applicable resource evaluation fac-
tors.

(2) Action plan. IRPs must include an
action plan describing specific actions
the customer will take to implement
its IRP.

(i) The IRP must state the time pe-
riod that the action plan covers, and
the action plan must be updated and
resubmitted to Western when this time
period expires. The customer may sub-
mit a revised action plan with the an-
nual IRP progress report discussed in
§905.14.

(ii) For those customers not experi-
encing or anticipating load growth, the
action plan requirement for the IRP
may be satisfied by a discussion of cur-
rent actions and procedures in place to
periodically reevaluate the possible fu-
ture need for new resources. The action
plan must include a summary of:

(A) Actions the customer expects to
take in accomplishing the goals identi-
fied in the IRP;

(B) Milestones to evaluate accom-
plishment of those actions during im-
plementation; and

(C) Estimated energy and capacity
benefits for each action planned.

(3) Environmental effects. To the ex-
tent practical, the customer must min-
imize adverse environmental effects of
new resource acquisitions and docu-
ment these efforts in the IRP. Cus-
tomers are neither precluded from nor
required to include a quantitative anal-
ysis of environmental externalities as
part of the IRP process. IRPs must in-
clude a qualitative analysis of environ-
mental effects in summary format.

(4) Public participation. The customer
must provide ample opportunity for
full public participation in preparing
and developing an IRP (or any IRP re-
vision or amendment). The IRP must
include a brief description of public in-
volvement activities, including how
the customer gathered information
from the public, identified public con-
cerns, shared information with the
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public, and responded to public com-
ments. Customers must make addi-
tional documentation identifying or
supporting the full public process
available to Western upon request.

(i) As part of the public participation
process for an MBA, the governing
body of an MBA must approve the IRP
in accordance with the MBA’s by-laws,
confirming that all requirements have
been met. To indicate approval in the
case of an individual IRP submitted by
an entity with a board of directors or
city council, a responsible official must
sign the IRP submitted to Western or
the customer must document passage
of an approval resolution by the appro-
priate governing body included or re-
ferred to in the IRP.

(i) For Western customers that do
not purchase electricity for resale,
such as some State, Tribal, and Federal
agencies, the customer can satisfy the
public participation requirement by
having a top management official with
resource acquisition responsibility re-
view and concur on the IRP. The cus-
tomer must note this concurrence in
the IRP.

(6) Load forecasting. An IRP must in-
clude a statement that the customer
conducted load forecasting. Load fore-
casting should include data that re-
flects the size, type, resource condi-
tions, and demographic nature of the
customer using an accepted load fore-
casting method, including but not lim-
ited to the time series, end-use, and
econometric methods. The customer
must make the load forecasting data
available to Western upon request.

(6) Measurement strategies. The IRP
must include a brief description of
measurement strategies for options
identified in the IRP to determine
whether the IRP’s objectives are being
met. These validation methods must
include identification of the baseline
from which a customer will measure
the benefits of its IRP implementation.
A reasonable balance may be struck be-
tween the cost of data collection and
the benefits resulting from obtaining
exact information. Customers must
make performance validation and eval-
uation data available to Western upon
request.

(c) IRP criteria for certain customers
not qualifying for “small customer” status.
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Customers with limited economic,
managerial, and resource capability
and total annual sales and usage of 25
gigawatthours (GWh) or less who are
members of joint-action agencies and
generation and transmission coopera-
tives with power supply responsibility
are eligible for the criteria specified in
paragraphs (c)(1) and (c)(2) of this sec-
tion.

(1) Each IRP submitted by a cus-
tomer under paragraph (c) of this sec-
tion must:

(i) Consider all reasonable opportuni-
ties to meet future energy service re-
quirements using DSM techniques, re-
newable energy resources, and other
programs; and

(ii) Minimize, to the extent practical,
adverse environmental effects.

(2) Bach IRP submitted by a cus-
tomer under paragraph (c) of this sec-
tion must include, in summary form:

(i) Customer name, address, phone
number, email and Website if applica-
ble, and contact person;

(ii) Customer type;

(iii) Current energy and demand pro-
files, and data on total annual energy
sales and usage for the past 5 years,
which Western will use to verify that
customers qualify for these criteria;

(iv) Future energy services projec-
tions;

(v) How items in paragraphs (c¢)(1)(i)
and (c)(1)(ii) of this section were con-
sidered; and

(vi) Actions to be implemented over
the customer’s planning timeframe.

[66 FR 16795, Mar. 30, 2000, as amended at 73
FR 35062, June 20, 2008]

§905.12 How must IRPs be submitted?

(a) Number of IRPs submitted. Except
as provided in paragraph (c) of this sec-
tion, one IRP is required per customer,
regardless of the number of long-term
firm power contracts between the cus-
tomer and Western.

(b) Method of submitting IRPs. Cus-
tomers must submit IRPs to Western
under one of the following options:

(1) Customers may submit IRPs indi-
vidually.

(2) MBAs may submit IRPs for each
of their members or submit one IRP on
behalf of all or some of their members.
An IRP submitted by an MBA must
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specify the responsibilities and partici-
pation levels of individual members
and the MBA. Any member of an MBA
may submit an individual IRP to West-
ern instead of being included in an
MBA IRP.

(3) Customers may submit IRPs as re-
gional/IRP cooperatives when pre-
viously approved by Western. Western
encourages customers to prepare “re-
gional” IRPs. Regional IRPs are vol-
untary and participants need not be
members of an MBA or a Western cus-
tomer. Regional/IRP cooperatives may
also submit small customer plans, min-
imum investment reports, and EE/RE
reports on behalf of eligible IRP coop-
erative members.

(c) Alternatives to submitting individual
IRPs. Customers with Western approval
to submit small customer plans, min-
imum investment or EE/RE reports
may substitute the applicable plan or
report instead of an IRP. Each cus-
tomer that intends to seek approval for
IRP cooperative, small customer, min-
imum investment report or EE/RE re-
port status must provide advance writ-
ten notification to Western. A new cus-
tomer must provide this notification to
the Western Regional Manager of the
Region in which the customer is lo-
cated within 30 days from the time it
becomes a customer. Any customer
may resubmit an IRP or notify West-
ern of its plan to change its compliance
method at any time so long as there is
no period of noncompliance.

[66 FR 16795, Mar. 30, 2000, as amended at 73
FR 35062, June 20, 2008]

§905.13 When must IRPs be
mitted?

(a) Submitting the initial IRP. Except
as provided in paragraph (c) of this sec-
tion, customers that have not pre-
viously had an IRP approved by West-
ern must submit the initial IRP to the
appropriate Regional Manager no later
than 1 year after May 1, 2000, or after
becoming a customer, whichever is
later.

(b) Updates and amendments to IRPs.
Customers must submit updated IRPs
to the appropriate Regional Manager
every b years after Western’s approval
of the initial IRP. Customers that com-
plied with Western’s IRP regulations in
effect before May 1, 2000 must maintain

sub-
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their submission and resubmission
schedules previously in effect. Cus-

tomers may submit amendments and
revisions to IRPs at any time.

(c) IRP cooperatives. Customers with
geographic, resource supply, and other
similarities may join together and re-
quest, in writing, Western’s approval to
become an IRP cooperative. Western
will respond to IRP cooperative status
requests within 30 days of receiving a
request. If Western disapproves a re-
quest for IRP cooperative status, the
requesting participants must maintain
their currently applicable integrated
resource or small customer plans, or
submit the initial IRPs no later than 1
year after the date of the disapproval
letter. Western’s approval of IRP coop-
erative status will not be based on any
potential participant’s contractual sta-
tus with Western. Each IRP coopera-
tive must submit an IRP for its partici-
pants within 18 months after Western
approves IRP cooperative status.

§905.14 Does Western require annual
IRP progress reports?

Yes, customers must submit IRP
progress reports each year within 30
days of the anniversary date of the ap-
proval of the currently applicable IRP.
The reports must describe the cus-
tomer’s accomplishments achieved
under the action plan, including pro-
jected goals and implementation sched-
ules, and energy and capacity benefits
and renewable energy developments
achieved as compared to those antici-
pated. Western prefers measured val-
ues, but will accept reasonable esti-
mates if measurement is infeasible or
not cost-effective. Instead of a separate
progress report, the customer may use
any other annual report that the cus-
tomer submits to Western or another
entity, at the customer’s discretion, if
that report contains all required data
for the previous full year and is sub-
mitted within 30 days of the approval
anniversary date of the currently ap-
plicable IRP. With Western’s approval,
customers may submit reports outside
of the 30-day anniversary date window.
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§905.15 What are the requirements for
the small customer plan alter-
native?

(a) Requesting small customer status.
Small customers may submit a request
to prepare a small customer plan in-
stead of an IRP. Requests for small
customer status from electric utilities
must include data on total annual en-
ergy sales and usage for the 5 years
prior to the request. Western will aver-
age this data to determine overall an-
nual energy sales and usage so that un-
controllable events, such as extreme
weather, do not distort levelized en-
ergy sales and usage. Requests from
end-use customers must only document
that the customer does not purchase
electricity for resale. Western will re-
spond to small customer status re-
quests within 30 days of receiving the
request. If Western disapproves a re-
quest, the customer must maintain its
currently applicable IRP, or submit the
initial IRP no later than 1 year after
the date of the disapproval letter. Al-
ternatively, the customer may submit
a request for minimum investment re-
port or EE/RE report status, as appro-
priate.

(b) Small customer plan contents. Small
customer plans must:

(1) Consider all reasonable opportuni-
ties to meet future energy service re-
quirements using demand-side manage-
ment techniques, renewable energy re-
sources, and other programs that pro-
vide retail consumers with electricity
at reasonable cost;

(2) Minimize, to the extent practical,
adverse environmental effects; and

(3) Present in summary form the fol-
lowing information:

(i) Customer name, address, phone
number, email and Website if applica-
ble, and contact person;

(ii) Type of customer;

(iii) Current energy and demand pro-
files and data on total annual energy
sales and usage for the previous 5 years
for utility customers, or current en-
ergy and demand use for end-use cus-
tomers;

(iv) Future energy services projec-
tions;

(v) How items in paragraphs (b)(1)
and (b)(2) of this section were consid-
ered; and
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(vi) Actions to be implemented over
the customer’s planning timeframe.

(c) When to submit small customer
plans. Small customers must submit
the first small customer plan to the ap-
propriate Western Regional Manager
within 1 year after Western approves
the request for small customer status.
Small customers must submit, in writ-
ing, a small customer plan every b5
years.

(d) Maintaining small customer status.
(1) BEvery year on the anniversary of
Western’s approval of the plan, small
customers must submit a letter to
Western verifying that either their an-
nual energy sales and usage is 26 GWh
or less averaged over the previous 5
years, or they continue to be end-use
customers. The letter must also iden-
tify their achievements against tar-
geted action plans, as well as the re-
vised summary of actions if the pre-
vious summary of actions has expired.

(2) Western will use the letter for
overall program evaluation and com-
parison with the customer’s plan, and
for verification of continued small cus-
tomer status. Customers may submit
annual update letters outside of the an-
niversary date if previously agreed to
by Western so long as the letter con-
tains all required data for the previous
full year.

(e) Losing eligibility for small customer
status. (1) A customer ceases to be a
small customer if it:

(i) Is a utility customer and exceeds
total annual energy sales and usage of
256 GWh, as averaged over the previous
5 years; or

(ii) Is no longer an end-use customer.

(2) Western will work with a cus-
tomer that loses small customer status
to develop an appropriate schedule for
submitting an IRP or other report re-
quired under this subpart.

§905.16 What are the requirements for
the minimum investment report al-
ternative?

(a) Request to submit the minimum in-
vestment report. Customers may submit
a request to prepare a minimum invest-
ment report instead of an IRP. Min-
imum investment reports may be sub-
mitted by MBAs on behalf of the MBA
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or its members, and by IRP coopera-
tives on behalf of its participants. Re-
quests to submit minimum investment
reports must include data on:

(1) The source of the minimum in-
vestment requirement (number, title,
date, and jurisdiction of law);

(2) The initial, annual, and other re-
porting requirement(s) of the mandate,
if any; and

(3) The mandated minimum level of
investment or public benefits charge
for DSM and/or renewable energy.

(b) Minimum investment requirement.
The minimum investment must be ei-
ther:

(1) A mandatory set percentage of
customer gross revenues or other spe-
cific minimum investment in DSM and/
or renewable energy mandated by a
State, Tribal, or Federal Government
with jurisdictional authority; or

(2) A required public benefits charge,
including charges to be collected for
and spent on DSM; renewable energy;
efficiency and alternative energy-re-
lated research and development; low-
income energy assistance; and any
other applicable public benefits cat-
egory, mandated by a State, Tribal, or
Federal Government with jurisdic-
tional authority. Participation in a
public benefits program requires either
a mandatory set percentage of cus-
tomer gross revenues or other specific
charges to be applied toward the pro-
grams as determined by the applicable
State, Tribal, or Federal authority.
The revenues from the public benefits
charge may be expended directly by the
customer, or by another entity on be-
half of the customer as determined by
the applicable State, Tribal, or Federal
authority.

(c) Multi-state entities. For those cus-
tomers with service territories lying in
more than one State or Tribal jurisdic-
tion, and where at least one of the
States or Tribal jurisdictions has a
mandated minimum investment re-
quirement, to meet this alternative
customers must use the highest re-
quirement from the State or Tribe
within the customer’s service territory
and additionally apply it to all mem-
bers in those States or Tribal jurisdic-
tions in which there is no requirement.
Alternatively, if each State or Tribe
has a requirement, customers may sat-
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isfy Western’s requirement by report-
ing on compliance with each applicable
minimum investment requirement.
Western will work with multi-state en-
tities to ensure the most effective, and
least burdensome, compliance mecha-
nism.

(d) Western’s response to minimum in-
vestment report requests. Western will
respond to requests to accept minimum
investment reports within 30 days of
receiving the request. If Western dis-
approves a request to allow use of the
minimum investment report, the cus-
tomer must maintain its currently ap-
plicable IRP or small customer plan, or
submit its initial IRP no later than 1
year after the date of the disapproval
letter. Alternatively, the customer
may submit a request for small cus-
tomer plan or EE/RE report status, as
appropriate.

(e) Minimum investment report con-
tents. Reports documenting compliance
with a minimum level of investment in
DSM and/or renewable energy must in-
clude:

(1) Customer name, address, phone
number, email and Website if applica-
ble, and contact person;

(2) Authority or requirement to un-
dertake a minimum investment, in-
cluding the source of the minimum in-
vestment requirement (number, title,
date, and jurisdiction of law or regula-
tion); and

(3) A description of the minimum in-
vestment, including:

(i) Minimum percentage or other
minimum requirement for DSM and/or
renewable energy, including any
charges to be collected for and spent on
DSM, renewable energy, efficiency or
alternative energy-related research
and development, low-income energy
assistance, and any other applicable
public benefits categories;

(ii) Actual or estimated energy and/
or capacity savings resulting from min-
imum investments in DSM, if known;

(iii) Actual or estimated energy and/
or capacity resulting from minimum
investments in renewable energy, if
known; and

(iv) A description of the DSM and/or
renewable energy activities to be un-
dertaken over the next 2 years as a re-
sult of the requirement for minimum
investment, if known.
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(f) Minimum investment report ap-
proval. Western will approve the min-
imum investment report when it meets
the requirements in paragraph (e) of
this section.

(g) When to submit the minimum invest-
ment report. The customer must submit
the first minimum investment report
to the appropriate Western Regional
Manager within 1 year after Western
approves the request to accept the min-
imum investment report. Customers
choosing this option must maintain
IRP or small customer plan compliance
with Western’s IRP regulations in ef-
fect before May 1, 2000, including sub-
mitting annual progress reports or up-
date letters, until submitting the first
minimum investment report, to ensure
there is no gap in complying with sec-
tion 114 of EPAct. Customers must sub-
mit, in writing, a minimum investment
report every b years.

(h) Maintaining minimum investment
reports. (1) Every year on the anniver-
sary of Western’s approval of the first
minimum investment report, cus-
tomers choosing this option must sub-
mit a letter to Western verifying that
they remain in compliance with the
minimum investment requirement.
The letter must also contain summary
information identifying annual energy
and capacity savings associated with
minimum investments in DSM, if
known, and energy and capacity associ-
ated with minimum investments in re-
newable energy, if known. The letter
must also include a revised description
of customer DSM and/or renewable en-
ergy activities if the description from
the minimum investment report has
changed or expired.

(2) Western will use the letter for
overall program evaluation and to en-
sure customers remain in compliance.
Customers may submit letters outside
of the anniversary date if previously
agreed to by Western, and if the letter
contains all required data for the pre-
vious full year. Instead of a separate
letter, a customer choosing this option
may submit the State, Tribal, or Fed-
eral required annual report docu-
menting the minimum investment and
associated DSM and/or renewable en-
ergy savings and/or use, if known.

(1) Loss of eligibility to submit the min-
imum investment report. (1) A customer
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ceases to be eligible to submit a min-
imum investment report if:

(i) A State, Tribal, or Federal man-
date no longer applies to the customer,
or

(ii) The customer does not comply
with the minimum level of investment
in applicable State, Tribal, or Federal
law.

(2) Western will work with a cus-
tomer no longer eligible to submit a
minimum investment report to develop
an appropriate schedule to submit an
IRP or other plan or report required
under this subpart.

§905.17 What are the requirements for
the energy efficiency and/or renew-
able energy report (EE/RE report)
alternative?

(a) Requests to submit an EE/RE report.
End-use customers may submit a re-
quest to prepare an EE/RE report in-
stead of an IRP. Requests to submit
EE/RE reports must include data on:

(1) The source of the EE/RE reporting
requirement (number, title, date, and
jurisdiction of law or regulation);

(2) The initial, annual, and other re-
porting requirement(s) of the report;
and

(3) A summary outline of the EE/RE
report’s required data or components,
including any requirements for docu-
menting customer energy efficiency
and renewable energy activities.

(b) EE/RE report requirement. The EE/
RE report is based on a mandate by a
State, Tribal, or Federal Government
to implement energy efficiency and/or
renewable energy activities within a
specified timeframe, for which there is
also an associated reporting require-
ment. The EE/RE report may include
only electrical resource use and energy
efficiency and/or renewable energy ac-
tivities, or may additionally include
other resource information, such as
water and natural gas data. At a min-
imum, the EE/RE report must annually
document energy efficiency and/or re-
newable energy activities undertaken
by the end-use customer.

(c) Western’s response to EE/RE report
requests. Western will respond to re-
quests to accept EE/RE reports within
30 days of receiving the request. If
Western disapproves a request to allow
use of the EE/RE report, the customer
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must maintain its currently applicable
IRP or small customer plan, or submit
its initial IRP no later than 1 year
after the date of the disapproval letter.
Alternatively, the customer may sub-
mit a request for small customer plan
or minimum investment report, as ap-
propriate, within 30 days after the date
of the disapproval letter.

(d) EE/RE report contents. EE/RE re-
ports must include:

(1) Customer name, address, phone
number, email and Website if applica-
ble, and contact person;

(2) Authority or requirement to com-
plete the EE/RE report, including the
source of the requirement (number,
title, date, and jurisdiction of law); and

(3) A description of the customer’s re-
quired energy efficiency and/or renew-
able energy activities, including:

(i) Level of investment or expendi-
ture in energy efficiency and/or renew-
able energy, and quantifiable energy
savings or use goals, if defined by the
EE/RE reporting requirement;

(ii) Annual actual or estimated en-
ergy and/or capacity savings, if any, as-
sociated with energy efficiency and re-
sulting from the EE/RE reporting re-
quirement;

(iii) Actual or estimated energy and/
or capacity, if any, associated with re-
newable energy and resulting from the
EE/RE reporting requirement;

(iv) A description of the energy effi-
ciency and/or renewable energy activi-
ties to be undertaken over the next 2
yvears as a result of the EE/RE report-
ing requirement.

(e) EE/RE report approval. Western
will approve the EE/RE report when
the report meets the requirements in
paragraph (d) of this section.

(f) When to submit the EE/RE report.
The customer must submit the first
EE/RE report to the appropriate West-
ern Regional Manager within 1 year
after Western approves the request to
accept the EE/RE report. Customers
choosing this option must maintain
IRP or small customer plan compliance
with Western’s IRP regulations in ef-
fect before May 1, 2000, including sub-
mitting annual progress reports or up-
date letters, until submitting the first
EE/RE report to ensure there is no gap
in complying with section 114 of

§905.18

EPAct. Customers must submit, in
writing, an EE/RE report every 5 years.

(g8) Maintaining EE/RE reports. (1)
Every year on the anniversary of West-
ern’s approval of the first EE/RE re-
port, customers choosing this option
must submit an annual EE/RE letter to
Western. The letter must contain sum-
mary information identifying customer
annual energy and capacity savings as-
sociated with energy efficiency, if any,
and annual customer energy and capac-
ity associated with renewable energy,
if any. The letter must also verify that
the customer remains in compliance
with the EE/RE reporting requirement.
Additionally, the letter must include a
revised description of customer DSM
and/or renewable energy activities if
the description from the EE/RE report
has changed or expired. If this informa-
tion is contained in an EE/RE report
sent to another authority, the cus-
tomer may submit that report instead
of a separate letter.

(2) Customers may submit annual EE/
RE letters outside of the anniversary
date if previously agreed to by Western
if the letter contains all required data
for the previous full year.

(h) Loss of eligibility to submit the EE/
RE report. (1) A customer ceases to be
eligible to submit a EE/RE report if:

(i) The EE/RE reporting requirement
no longer applies to the customer, or

(ii) The customer does not comply
with the EE/RE reporting requirements
in applicable State, Tribal, or Federal
law.

(2) Western will work with a cus-
tomer no longer eligible to submit an
EE/RE report to develop an appropriate
schedule to submit a small customer
plan or other plan or report required
under this subpart.

§905.18 What are the criteria for West-
ern’s approval of submittals?

(a) Approval criteria. Western will ap-
prove all plans and reports based upon:

(1) Whether the plan or report satis-
factorily addresses the criteria in the
regulations in this subpart; and

(2) The reasonableness of the plan or
report given the size, type, resource
needs, geographic area, and competi-
tive situation of the customer.
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(b) Review of resource choices. Western
will review resource choices using sec-
tion 114 of EPAct and this subpart.
Western will disapprove plans and re-
ports if Western deems that they do
not meet the reasonableness criteria in
paragraph (a)(2) of this section or the
provisions of section 114 of EPAct.

(c) Accepting plans and reports under
other initiatives. If a customer or group
of customers implements integrated re-
source planning under a program re-
sponding to other Federal, Tribal, or
State initiatives, Western will accept
and approve the plan or report as long
as it substantially complies with the
requirements of this subpart.

(d) Water-based plans and reports. In
evaluating a plan or report, Western
will consider water planning, efficiency
improvements, and conservation in the
same manner it considers energy plan-
ning and efficiencies. Customers that
provide water utility services and cus-
tomers that service irrigation load as
part of their overall load may include
water conservation activities in their
plans or reports. To the extent prac-
tical, customers should convert re-
ported water savings to energy values.

§905.19 How are plans and reports re-
viewed and approved?

Western will review all plans and re-
ports submitted under this subpart and
notify the submitting entity of the
plan’s or report’s acceptability within
120 days after receiving it. If a plan or
report submittal is insufficient, West-
ern will provide a notice of deficiencies
to the entity that submitted the plan
or report. Western, working together
with the entity, will determine the
time allowable for resubmitting the
plan or report. However, the time al-
lowed for resubmittal will not be great-
er than 9 months after the disapproval
date, unless otherwise provided by ap-
plicable contract language.

§905.20 When are customers in non-
compliance with the regulations in
this subpart, and how does Western
ensure compliance?

(a) Good faith effort to comply. If it ap-
pears that a customer’s activities may
be inconsistent with the applicable
IRP, small customer plan, minimum
investment report or EE/RE report,
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Western will notify the customer and
offer the customer 30 days to provide
evidence of its good faith effort to com-
ply. If the customer does not correct
the specified deficiency or submit such
evidence, or if Western finds, after re-
ceiving information from the cus-
tomer, that a good faith effort has not
been made, Western will impose a pen-
alty.

(b) Penalties for noncompliance. West-
ern will impose a penalty on long-term
firm power customers for failing to
submit or resubmit an acceptable IRP
and action plan, small customer plan,
minimum investment report or EE/RE
report as required by this subpart.
Western will also impose a penalty
when the customer’s activities are not
consistent with the applicable plan or
report unless Western finds that a good
faith effort has been made to comply
with the approved plan or report.

(c) Written mnotification of penalty.
Western will provide written notice of
a penalty to the customer, and to the
MBA or IRP cooperative when applica-
ble. The notice will specify the reasons
for the penalty.

(d) Penalty options. (1) Beginning with
the first full billing period following
the notice specified in paragraph (c) of
this section, Western will impose a sur-
charge of 10 percent of the monthly
power charges until the deficiency
specified in the notice is cured, or until
12 months pass. However, Western will
not immediately impose a penalty if
the customer or its MBA or IRP coop-
erative requests reconsideration by fil-
ing a written appeal under §905.21.

(2) The surcharge increases to 20 per-
cent for the second 12 months and to 30
percent per year thereafter until the
deficiency is cured.

(3) After the first 12 months of the
surcharge and instead of imposing any
further surcharge, Western may impose
a penalty that would reduce the re-
source delivered under a customer’s
long-term firm power contract(s) by 10
percent. Western may impose this re-
source reduction either:

(i) When it appears to be more effec-
tive to ensure customer compliance, or

(ii) When such reduction may be
more cost-effective for Western.

(4) The penalty provisions in existing
contracts will continue to be in effect
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and administered and enforced accord-
ing to applicable contract provisions.

(e) Assessing and ceasing penalties.
Western will assess the surcharge on
the total charges for all power obtained
by a customer from Western and will
not be limited to surcharges on only
firm power sales. When a customer re-
solves the deficiencies, Western will
cease imposing the penalty, beginning
with the first full billing period after
compliance is achieved.

(f) Penalties on MBAs and IRP coopera-
tives. In situations involving a plan or
report submitted by an MBA on behalf
of its members where a single member
does not comply, Western will impose a
penalty upon the MBA on a pro rata
basis in proportion to that member’s
share of the total MBA’s power re-
ceived from Western. In situations in-
volving noncompliance by a partici-
pant of an IRP cooperative, Western
will impose any applicable penalty di-
rectly upon that participant if it has a
firm power contract with Western. If
the IRP cooperative participant does
not have a firm power contract with
Western, then Western will impose a
penalty upon the participant’s MBA on
a pro rata basis in proportion to that
participant’s share of the total MBA’s
power received from Western.

§905.21 What is the administrative ap-
peal process?

(a) Filing written appeals with Western.
If a customer disagrees with Western’s
decision on the acceptability of its
IRP, small customer plan, minimum
investment report or EE/RE report sub-
mittal, its compliance with an ap-
proved plan or report, or any other
compliance issue, the customer may
request reconsideration by filing a
written appeal with the appropriate
Regional Manager. Customers may sub-
mit appeals any time such disagree-
ments occur and should be specific as
to the nature of the issue, the reasons
for the disagreement, and any other
pertinent facts the customer believes
should be brought to Western’s atten-
tion. The Regional Manager will re-
spond within 45 days of receiving the
appeal. If resolution is not achieved at
the Regional Office level, the customer
may appeal to the Administrator, who

§905.22

will respond within 30 days of receiving
the appeal.

(b) Alternative dispute resolution. Upon
request, Western will agree to use mu-
tually agreeable alternative dispute
resolution procedures, to the extent al-
lowed by law, to resolve issues or dis-
putes relating to compliance with the
regulations in this subpart.

(c) Penalties during appeal. Western
will not impose a penalty while an ap-
peal process is pending. However, if the
appeal is unsuccessful for the cus-
tomer, Western will impose the penalty
retroactively from the date the penalty
would have been assessed if an appeal
had not been filed.

(d) Meeting other requirements during
appeal process. A written appeal or use
of alternative dispute resolution proce-
dures does not suspend other reporting
and compliance requirements.

§905.22 How does Western periodi-
cally evaluate customer actions?

(a) Periodic review of customer actions.
Western will periodically evaluate cus-
tomer actions to determine whether
they are consistent with the approved
IRP or minimum investment report.
Small customer plans and EE/RE re-
ports are not subject to this periodic
review.

(b) Reviewing representative samples of
plans and reports. Western will periodi-
cally review a representative sample of
IRPs and minimum investment re-
ports, and the customer’s implementa-
tion of the applicable plan or report
from each of Western’s Regions. The
samples will reflect the diverse charac-
teristics and circumstances of the cus-
tomers that purchase power from West-
ern. These reviews will be in addition
to, and separate and apart from, the re-
view of initial and updated IRPs and
minimum investment reports to ensure
compliance with this subpart.

(c) Scope of periodic reviews. Periodic
reviews may consist of any combina-
tion of review of the customer’s annual
IRP progress reports, minimum invest-
ment letters, telephone interviews, or
on-site visits. Western will document
these periodic reviews and may report
on the results of the reviews in West-
ern’s annual report.
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§905.23 What are the opportunities for
using the Freedom of Information
Act to request plan and report
data?

IRPs, small customer plans, min-
imum investment reports and EE/RE
reports and associated data submitted
to Western are subject to the Freedom
of Information Act (FOIA) and may be
made available to the public upon re-
quest. IRPs must be posted on a cus-
tomer’s publicly available Web site or
on Western’s Web site. Customers post-
ing their IRPs on their own Web site
must notify Western of this decision
when they submit their IRP. A hotlink
on Western’s Web site to IRPs posted
on customer Web sites gives interested
parties ready access to those IRPs.
Western will post on its Web site the
IRPs of customers that do not post on
their own Web sites. Prior to posting,
Western will provide the customer the
opportunity to submit its views on
whether information contained in the
IRP is exempt from the FOIA’s manda-
tory public disclosure requirements.
Customers may request confidential
treatment of all or part of a submitted
document consistent with FOIA exemp-
tions. Western will determine whether
particular information is exempt from
public access. Western will not disclose
to the public information it has deter-
mined to be exempt, recognizing that
certain competition-related customer
information may be proprietary.

[73 FR 35062, June 20, 2008]

§905.24 Will Western conduct reviews
of this program?

Yes, Western may periodically ini-
tiate a public process to review the reg-
ulations in this subpart to determine
whether they should be revised to re-
flect changes in technology, needs, or
other developments.

Subpart C—Power Marketing
Initiative

§905.30 Purpose and applicability.

(a) The Power Marketing Initiative
(PMI) provides a framework for mar-
keting Western’s long-term firm hydro-
electric resources. For covered
projects, Western will make a major
portion of the resources currently
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under contract available to existing
long-term firm power customers for a
period of time beyond the expiration
date of their current contracts.

(b) The Western projects covered by
this subpart are the Pick-Sloan Mis-
souri Basin Program—Eastern Division
and the Loveland Area Projects (LAP).
The PMI applies to covered projects to
the extent it is consistent with other
contractual and legal rights, and sub-
ject to any applicable project-specific
environmental requirements.

§905.31 Term.

Western will extend resource com-
mitments for 20 years from the date ex-
isting contracts expire to existing cus-
tomers with long-term firm power con-
tracts from projects identified in sec-
tion 905.30(b).

§905.32 Resource extensions and re-
source pool size.

(a) Western will extend a project-spe-
cific percentage of the marketable re-
source, determined to be available at
the time future resource extensions
begin, to existing customers with long-
term firm power contracts. The re-
maining unextended power will be used
to establish project-specific resource
pools. An initial level of 96 percent of
the marketable resource will be ex-
tended for the Pick-Sloan Missouri
Basin Program—Eastern Division and
the Loveland Area Projects.

(b) At two 5-year intervals after the
effective date of the extension to exist-
ing customers, Western shall create a
project-specific resource pool incre-
ment of up to an additional 1 percent of
the long-term marketable resource
under contract at the time. The size of
the additional resource pool increment
shall be determined by Western based
on consideration of the actual fair-
share needs of eligible new customers
and other appropriate purposes.

(c) The initial pool percentages shall
be applied to the marketable resource
determined to be available at the time
future resource extensions begin. Sub-
sequent percentages shall be applied to
the resource under contract at the
time.

(d) The additional resource pool in-
crements shall be established by pro
rata withdrawals, on 2 years’ notice,
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from then-existing customers. With-
drawals could be mitigated or delayed
if good water conditions exist.

(e) Once the extensions for existing
customers and allocations to new cus-
tomers from the resource pool have
been made, additional power resources
may become available for various rea-
sons. Any additional available re-
sources will be used as follows:

(1) If power is reserved for new cus-
tomers but not allocated, or resources
are offered but not placed under con-
tract, this power will be offered on a
pro rata basis to customers that con-
tributed to the resource pool through
application of the extension formula in
§905.33.

(2) If power resources become avail-
able as a result of the enhancement of
existing generation, project-use load
efficiency upgrades, the development of
new resources, or resources turned
back to Western, Western may elect to
use this power to reduce the need to ac-
quire firming resources, retain the
power for operational flexibility, sell
these resources on a short-term basis,
or allocate the power.

(3) If resources become available due
to imposition of penalties pursuant to
§905.17, Western may make such re-
sources available within the marketing
area to existing customers that are in
compliance with subpart B, subject to
withdrawal.

§905.33 Extension formula.

(a) The amount of power to be ex-
tended to an existing customer shall be
determined according to this formula:

Customer Contract Rate of Delivery
(CROD) today/total project CROD
under contract today x project-specific
percentage x marketable resource de-
termined to be available at the time
future resource extensions begin =
CROD extended.

(b) Where contract rates of delivery
vary by season, the formula shall be
used on a seasonal basis to determine
the extended power resource. A similar
pro rata approach shall be used for en-
ergy extensions.

(c) Determination of the amount of
resource available after existing con-
tracts expire, if significantly different
from existing resource commitments,

§905.35

shall take place only after an appro-
priate public process.

(d) The formula set forth in para-
graph (a) of this section also should be
used to determine the amounts of firm
power subject to withdrawal at 5-year
intervals after the effective date of the
extension to existing customers, except
that the percentage used would be up
to 1 percent for each of the two with-
drawal opportunities, and the formula
would use the customer CROD, project
CROD and the resource under contract
at the time.

§905.34 Adjustment provisions.

Western reserves the right to adjust
marketable resources committed to all
customers with long-term firm power
contracts only as required to respond
to changes in hydrology and river oper-
ations, except as otherwise expressly
provided in these regulations. Under
contracts that extend resources under
this PMI, existing customers shall be
given at least 5 years’ notice before ad-
justments are made. New customers
may receive less notice. The earliest
that any notice under this section shall
become effective is the date that exist-
ing contractual commitments expire.
Any adjustment shall only take place
after an appropriate public process.
Withdrawals to serve project use and
other purposes provided for by contract
shall continue to take place based on
existing contract/marketing criteria
principles.

§905.35 New customer eligibility.

(a) Allocations to new customers
from the project-specific resource pools
established under §905.32 shall be deter-
mined through separate public proc-
esses in each project’s marketing area.
New customers receiving an allocation
must execute a long-term firm power
contract to receive the allocated power
and are required to comply with the
IRP requirements in this part. Con-
tracts with new customers shall expire
on the same date as firm power con-
tracts with all other customers of a
project.

(b) To be eligible for an allocation, a
potential new customer must be a pref-
erence entity, as defined in Reclama-
tion law, within the currently estab-
lished marketing area for a project.
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(c) Entities that desire to purchase
power from Western for resale to con-
sumers, including municipalities, co-
operatives, public utility districts and
public power districts, must have util-
ity status. Native American tribes are
not subject to this requirement. Utility
status means that the entity has re-
sponsibility to meet load growth, has a
distribution system, and is ready, will-
ing, and able to purchase power from
Western on a wholesale basis for resale
to retail consumers. To be eligible to
apply for power available from a
project’s initial resource pool, those
entities that desire to purchase West-
ern power for resale to consumers must
have attained utility status by Decem-
ber 31, 1996, for the Pick-Sloan Mis-
souri Basin Program—Eastern Divi-
sion, and by September 30, 2000, for the
Loveland Area Projects. To be eligible
to apply for power from subsequent re-
source pool increments, these entities
must have attained utility status no
later than 3 years prior to availability
of the incremental addition to the re-
source pool. Deadlines for attaining
utility status for other projects will be
established at a later date.

§905.36 Marketing criteria.

Western shall retain applicable provi-
sions of existing marketing criteria for
projects where resource commitments
are extended beyond the current expi-
ration date of long-term firm power
sales contracts. Western must retain
important marketing plan provisions
such as classes of service, marketing
area, and points of delivery, to the ex-
tent that these provisions are con-
sistent with the PMI. The PMI, eligi-
bility and allocation criteria for poten-
tial new customers, retained or amend-
ed provisions of existing marketing cri-
teria, the project-specific resource defi-
nition, and the size of a project-specific
resource pool shall constitute the fu-
ture marketing plan for each project.

§905.37

Modified contractual language shall
be required to place resource exten-
sions under contract. Resource exten-
sions and allocations to new customers
from the initial resource pool will take
effect when existing contracts expire.
These dates are December 31, 2000, for

Process.
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the Pick-Sloan Missouri Basin Pro-
gram—Eastern Division and September
30, 2004, for the Loveland Area
Projects. For the Pick-Sloan Missouri
Basin Program—Eastern Division,
Western will offer contracts to existing
customers for resource extensions no
sooner than the effective date of the
final regulations. For the Loveland
Area Projects, existing contracts pro-
vide for potential adjustments to mar-
ketable resources in 1999. No contracts
will be offered to existing customers
for post-2004 Loveland Area Projects
resources until the analysis of poten-
tial resource adjustments in 1999 has
been completed and any adjustments
are implemented. Existing power sales
contracts require that this analysis be
completed by 1996.

Subpart D—Energy Services

§905.40 Technical assistance.

Western shall establish a program
that provides technical assistance to
customers to conduct integrated re-
source planning, implement applicable
IRPs and small customer plans, and
otherwise comply with the require-
ments of these regulations.

PART 950—STANDBY SUPPORT FOR
CERTAIN NUCLEAR PLANT DELAYS

Subpart A—General Provisions

Sec.
950.1
950.2
950.3

Purpose.
Scope and applicability.
Definitions.

Subpart B—Standby Support Contract
Process

950.10 Conditional agreement.

950.11 Terms and conditions of the Condi-
tional Agreement.

950.12 Standby Support Contract Condi-
tions.

950.13 Standby Support Contract: General
provisions.

950.14 Standby Support Contract: Covered
events, exclusions, covered delay and
covered cost provisions.

Subpart C—Claims Administration Process

950.20 General provisions.
950.21 Notification of covered event.
950.22 Covered event determination.
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