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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, 111, Chairman;
William L. Massey, and Nora Mead Brownell.

Standardization of Generator Interconnection
Agreements and Procedures Docket No. RM02-1-000

ORDER NO. 2003
FINAL RULE
(Issued July 24, 2003)
I.  INTRODUCTION

1. This Fina Rulerequiresall public utilities that own, control or operate facilities
used for transmitting el ectric energy in interstate commerce to have on file standard
procedures and a standard agreement for interconnecting generators larger than 20 MW.
The Commission expects that this Final Rule will prevent undue discrimination, preserve
reliability, increase energy supply, and lower wholesale prices for customers by
increasing the number and variety of new generation that will compete in the wholesale
electricity market.

2. This Final Rule requires public utilities that own, control, or operate facilities for
transmitting electric energy in interstate commerce to file revised open access
transmission tariffs (OATTSs) to add Standard L arge Generator Interconnection
Procedures (Fina Rule LGIP)! and a Standard Large Generator Interconnection
Agreement (Final Rule LGIA).? Any non-public utility that seeks voluntary compliance
with the reciprocity condition of an open access transmission tariff may satisfy this
condition by adopting this Agreement and these procedures.

3. The Final Rule LGIP sets forth the procedures that I nterconnection Customers and
Transmission Providers are required to follow during the interconnection process.®> The

'Readers may note that provisions of the Final Rule LGIP are referred to as
"Sections" whereas provisions of the Final Rule LGIA are referred to as "Articles.”

%Such fili ngs must be made within 60 days of publication of thisFinal Rulein the
Federal Reqgister.

3Unless otherwise defined in this Preamble, capitalized terms used in this Fina
Rule have the meanings specified in Section 1 of the Final Rule LGIP and Article 1 of
the Final Rule LGIA. Theterm Generating Facility means the specific device for which
the Interconnection Customer has requested interconnection. The owner of the
(continued...)



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 -2-

Final Rule LGIA setsforth the legal rights and obligations of each Party, addresses cost
responsibility issues, and establishes a process for resolving disputes.

4. The Federal Energy Regulatory Commission's (Commission’s) authority to require
the addition of the Final Rule LGIA and Final Rule LGIP to the OATT derives from its
findings of undue discrimination in the interstate electric transmission market that
formed the basis for Order No. 888.* The Commission here adopts standard procedures
and a standard agreement to be used by Transmission Providers with Interconnection
Customers proposing to interconnect a generator of more than 20 MW to sell energy at
wholesale in interstate commerce. The Final Rule LGIP and Final Rule LGIA apply to
any new |nterconnection Request to a Transmission Provider's Transmission System.®
The Commission is not requiring any retroactive changes to individual (versus generic)
interconnection agreements filed with the Commission prior to the effective date of this
Final Rule.

A. Background

5. The electric power industry continuesto bein transition. Where the industry once
comprised mainly large, vertically integrated utilities providing bundled power at cost-
based rates, companies selling unbundled wholesale power at rates set by competitive
markets have now become common. Balanced market rules and sufficient infrastructure
are essential for achieving power markets that will provide customers with reasonably
priced and reliable service.

6. The Commission continues to work to encourage fully competitive bulk power
markets. The effort took its first mgor step with Order No. 888, which required public

3(...continued)
Generating Facility isreferred to as the Interconnection Customer. The entity (or
entities) with which the Generating Facility isinterconnecting is referred to as the
Transmission Provider. Theterm Large Generator is intended to refer to any energy
resource having a capacity of more than 20 megawatts, or the owner of such aresource.

*Promoti ng Wholesale Competition Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities
and Transmitting Utilities, Order No. 888, 61 FR 21540 (May 10, 1996), FERC Stats. &
Regs. 131,036 (1996), order on reh'g, Order No. 888-A, 62 FR 12274 (Mar. 14, 1997),
FERC Stats. & Regs. 131,048 (1997), order on reh'g, Order No. 888-B, 81 FERC
161,248 (1997), order on reh'g, Order No. 888-C, 82 FERC 1 61,046 (1998), aff'd in
relevant part sub nom. Transmission Access Policy Study Group v. FERC, 225 F.3d 667
(D.C. Cir. 2000), aff'd sub nom. New York v. FERC, 535 U.S. 1 (2002).

°New Interconnection Requests include those submitted after the effective date of
this Final Rule and include requests to increase the capacity of, or modify the operating
characteristics of, an existing Generating Facility that is interconnected with the
Transmission Provider’s Transmission System.
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utilities to provide other entities comparable access to their facilities for transmitting
electricity in interstate commerce, and continued with Order No. 2000,° which
encouraged the development of Regional Transmission Organizations (RTOs).

7. In this proceeding the Commission, pursuant to its responsibility under Sections
205 and 206 of the Federal Power Act (FPA) to remedy undue discrimination, requires
al public utilities that own, control, or operate facilities for transmitting electric energy
in interstate commerce to append to their OATTsaFina Rule LGIP and Final Rule
LGIA. The Commission believes that these documents will provide just and reasonable
terms and conditions of transmission service while ensuring that reliability is protected
and that they will provide a reasonable balance between the competing goal's of
uniformity and flexibility.

1. Need for Standard Generator | nterconnection
Procedures and Agreement

8. In April 1996, in Order No. 888, the Commission established the foundation
necessary to develop competitive bulk power marketsin the United States. non-
discriminatory open access transmission services by public utilities and stranded cost
recovery rulesto provide afair transition to competitive markets. Order No. 888 did not
directly address generator interconnection issues.

0. In Tennessee Power Company’ (Tennessee) the Commission clarified that
interconnection is a critical component of open access transmission service and thusis
subject to the requirement that utilities offer comparable service under the OATT. In
Tennessee the Commission encouraged, but did not require, each Transmission Provider
toreviseits OATT to include interconnection procedures, including a standard
interconnection agreement and speC|f|c criteria, procedures, milestones, and time lines for
evaluating I nterconnection Requests.®

10.  The Commission to date has addressed interconnection issues on a case-by-case
basis. Although a number of Transrmsson Providers have filed interconnection
procedures as part of their OATTSs,” many industry participants remain dissatisfied with

6Regional Transmission Organizations, Order No. 2000, 65 FR 810 (Jan. 6, 2000),
FERC Stats. & Regs. 131,089 (1999), order on reh'q, Order No. 2000-A, 65 FR 12,088
(Mar. 8, 2000), FERC Stats. & Regs. 131,092 (2000), aff'd sub nom. Public Util. Dist.
No. 1v. FERC, 272 F.3d 607 (D.C. Cir. 2001).

"Tennessee Power Company, 90 FERC {61,238 (2002).
83ee, e.g., Commonwealth Edison Co., 91 FERC {61,083 (2000).

9See, e.d., American Electric Power Service Corp., 91 FERC 161,308 (2000),
order denying reh'g and granting clarification, 94 FERC ] 61,166, order dismissing
request for clarification, 95 FERC 161,130 (2001), appeal docketed sub nom. Tenaska,

(continued...)
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existing interconnection policy and procedures. With the increasing number of
interconnection-related disputes, it has become apparent that the case-by-case approach is
an inadequate and inefficient means to address interconnection issues.

11.  Interconnection plays acrucial role in bringing much-needed generation into the
market to meet the growing needs of electricity customers. Further, relatively
unencumbered entry into the market is necessary for competitive markets. However,
requests for interconnection frequently result in complex, time consuming technical
disputes about interconnection feasibility, cost, and cost responsibility. This delay
undermines the ability of generatorsto compete in the market and provides an unfair
advantage to utilities that own both transmission and generation facilities. The
Commission concludes that there is a pressing need for a single set of procedures for
jurisdictional Transmission Providers and asingle, uniformly applicable interconnection
agreement for Large Generators.’® A standard set of procedures as part of the OATT for
all jurisdictional transmission facilities will minimize opportunities for undue
discrimination and expedite the devel opment of new generation, while protecting
reliability and ensuring that rates are just and reasonable.

12.  Interconnection isacritical component of open access transmission service, and
standard interconnection procedures and a standard agreement applicable to Large
Generators will serve several important functions. they will (1) limit opportunities for
Transmission Providersto favor their own generation, (2) facilitate market entry for
generation competitors by reducing interconnection costs and time, and (3) encourage
needed investment in generator and transmission infrastructure. The Commission expects
that the Final Rule LGIP and Final Rule LGIA (aswell as the documents that will be
developed in the Small Generator Interconnection proceeding B see footnote 10, supra)
will resolve most disputes, minimize opportunities for undue discrimination, foster
increased devel opment of economic generation, and protect system reliability. Therefore,
the Commission adopts the Final Rule LGIP and Final Rule LGIA, which will be required

9(...continued)
Inc. v. FERC, No. 01-1194 (D.C. Cir. Apr. 23, 2001); Southwest Power Pool, Inc., 92
FERC 161,109 (2000); Carolina Power & Light Co., 93 FERC 1 61,032 (2000), reh'q
denied, 94 FERC 1 61,165 (2001), appeal docketed sub nom. Tenaska, Inc. v. FERC,
No. 01-1195 (D.C. Cir. Apr. 23, 2001); Virginia Electric & Power Co., 93 FERC
161,307 (2000), order on clarification, 94 FERC 61,045, reh'g denied, 94 FERC
161,164 (2001), appea docketed sub nom. Tenaska, Inc. v. FERC, No. 01-1196 (D.C.
Cir. Apr. 23, 2001); Consumers Energy Co., 93 FERC {61,339 (2000), order on reh'g
and clarification, 94 FERC 161,230, order on clarification and denying reh'q, 95 FERC
61,131 (2001).

191 another rulemaki ng, the Commission proposes a separate set of procedures
and an agreement applicable to Small Generators (any energy resource having a capacity
of no larger than 20 MW, or the owner of such aresource) that seek to interconnect to
jurisdictional Transmission Providers. See Standardization of Small Generator
Interconnection Agreements and Procedures, Notice of Proposed Rulemaking, Docket
No. RM02-12-000(issued concurrently with this Final Rule) 104 FERC § 61,104.
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as an amendment to the OATT of each public utility that owns, controls, or operates
facilities for transmitting electric energy in interstate commerce. As discussed below,
more flexibility is available to independent transmission entities in the procedures and
agreement they must adopt as compared with the standard provisions adopted herein.

2. I nter connection ANOPR

13. The Commission issued an Advance Notice of Proposed Rulemaking (ANOPR)
regarding generator interconnection on October 25, 2001."* Asapoint of departure, the
ANOPR presented the Standard Generator |nterconnection Procedures and Standard
Generation Interconnection Agreement of the Electric Reliability Council of Texas
(ERCOT).** The Commission supplemented and modified the ERCOT documents with
various "best practices' that were identified in Attachment A to the ANOPR. These
"best practices’ were based, in part, on generator interconnection procedures and
agreements that had been approved by the Commission in past cases. The ANOPR
instructed the commenters and parties to assume that the Commission's current pricing
policy, as described in ANOPR Attachment B, would remain in effect.

14. The ANOPR initiated a consensus-making process in which members of various
segments of the electric power industry, government, and the public had an opportunity
to provide input. Thiseffort resulted in two documents that largely shaped the Notice of
Proposed Rulemaking (Large Generator Interconnection NOPR) that followed.® These
two documents are referred to as the Consensus L GIP and Consensus LGIA (athough a
consensus was not reached on all issues). The Commission received numerous
comments, primarily from Transmission Providers, Transmission Owners, generators
(herein called Interconnection Customers), and state regulators, on the ANOPR and the
Consensus LGIP and Consensus LGIA.

3. I nter connection NOPR
a. Overview of the NOPR
15.  Although the negotiators did not reach consensus on every issue, the Consensus
LGIP and LGIA reflect substantial agreement among diverse interests. The Commission

used these documents and the comments on them to create the proposed standard L GIP
and LGIA documents (NOPR LGIP and NOPR LGIA). Generally, the NOPR used the

Ustandardizi ng Generator Interconnection Agreements and Procedures, Advance
Notice of Proposed Rulemaking, 66 FR 55140 (Nov. 1, 2001), FERC Stats. & Regs.
11 35,540 (2001).

12The ERCOT agreement and procedure were appended to the ANOPR as
Appendix A.

Bstandardization of Generator Interconnection Agreements and Procedures,
Notice of Proposed Rulemaking, 67 FR 22250 (May 2, 2002), FERC Stats. & Regs.
132,560 (2002).
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Consensus LGIP and LGIA provisions where there was agreement. Where the
participants could not reach consensus on a particular issue and options were presented
in the Consensus LGIP and LGIA, the Commission chose between those options guided
by the principle of minimizing barriers to entry of new generation without increasing the
risk of reliability problems. Where an issue remained unresolved and no option was
presented, the Commission generally proposed the ERCOT provision.

b. Severing of Small Generator Issuesfrom the NOPR

16.  Intheir comments on the interconnection NOPR, supporters of Small Generators
(which are defined herein as devices for the production of electricity having a capacity no
more than 20 MW) requested that the Commission adopt separate rules and procedures
for interconnecting Small Generators. They argued that use of aFinal Rule LGIP and
Fina Rule LGIA designed for Large Generators would unduly hinder the development of
Small Generators. They sought streamlined procedures and requirements that would
allow an Interconnection Customer with a Small Generator to avoid delays caused by
studying sequentially the effects of interconnecting its generator with the Transmission
Provider's electric system.

17.  Persuaded by this request, the Commission decided to propose separate Small
Generator interconnection procedures and an agreement (SGIP and SGIA) to provide the
right incentives for both Transmission Providers and Interconnection Customers with
Small Generators.** To that end, the Commission severed the issues related to
interconnecting generators no larger than 20 MW from this proceeding and initiated
another rulemaking docket, RM02-12-000, for the former.*

B. Legal Authority
1. The Federal Power Act and Order No. 888

18.  Infulfilling its responsibilities under Sections 205 and 206 of the Federal Power
Act,'® the Commission is required to address, and has the authority to remedy, undue
discrimination. The Commission must ensure that the rates, contracts, and practices
affecting jurisdictional transmission do not reflect an undue preference or advantage for
non-independent Transmission Providers and are just and reasonable. Additionally, as
discussed in Order No. 888, the Commission's regulatory authority under the Federal

4The Small Generator Interconnection ANOPR proposed adopting two Small
Generator Interconnection Procedures documents and two Small Generator
Interconnection Agreements, with the distinction between the two sets of documents
being the size of the Small Generator.

1See Standardization of Small Generator Interconnection Agreements and
Procedures, Advance Notice of Proposed Rulemaking, 67 FR 54749 (Aug. 26, 2002),
FERC Stats. & Regs. 1 35,544 (2002).

1616 U.S.C. 824d, 824e (2000).
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Power Act "clearly carries with it the responsibility to consider, in appropriate
circumstances, the anticompetitive effects of regulated aspects of interstate utility
operations pursuant to [FPA] 88 202 and 203, and under like directives contained in
Sections 205, 206, and 207.""

19. Therecord underlying Order No. 888 showed that public utilities owning or
controlling jurisdictional transmission facilities had the incentive to engage in, and had
engaged in, unduly discriminatory transmission practices.’* The Commission in Order
No. 888 also thoroughly discussed the legidative history and case law involving Sections
205 and 206, concluded that it had the authority and responsibility to remedy the undue
discrimination it had found by requiring open access, and decided to do so through a
rulemaking on a generic, industrywide basis.® The Supreme Court affirmed the
Commission's decision to exercise this authority by requiring non-discriminatory
(comparable) open access as a remedy for undue discrimination.?

20. The Commission has identified interconnection as an el ement of transmission
service that is required to be provided under the OATT.? Thus, the Commission may
order generic interconnection terms and procedures pursuant to its authority to remedy
undue discrimination and preferences under Sections 205 and 206 of the Federal Power
Act.

2. Commission Inter connection Case Law

21.  Unlessexpressly changed in this Fina Rule, the holdingsin the Commission's
existing interconnection precedents will remain a useful guide during the implementation
of thisFina Rule. The Commission's interconnection cases have drawn the distinction
between Interconnection Facilities and Network Upgrades. Interconnection Facilities are
found between the Interconnection Customer's Generating Facility and the Transmission
Provider's Transmission System. The Commission has developed a simple test for
distinguishing Interconnection Facilities from Network Upgrades. Network Upgrades

YGulf States Utils. Co. v. FPC, 411 U.S, 747, 758-59 (1973); see City of
Huntingburg v. FPC, 498 F.2d 778, 783-84 (D.C. Cir. 1974) (noting the Commission's
duty to consider the potential anticompetitive effects of a proposed interconnection
agreement).

®0Order No. 888, FERC Stats. & Regs 131,036 at 31,679-84; Order No. 888-A,
FERC Stats. & Regs 131,048 at 30,209-10.

9Order No. 888, FERC Stats. & Regs 131,036 at 31,668-73, 31,676-79; Order
No. 888-A, FERC Stats. & Regs 131,048 at 30,201-12; TAPS V. FERC, 225 F.3d 667,
687-88 (D.C. Cir. 2000).

“New York v. FERC, 535 U.S. 1 (2002) .

215ee Tennessee Power Co., 90 FERC 61,238 at 61,761, reh'g dismissed, 91
FERC 1 61,271 (2000).
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include only facilities at or beyond the point where the Interconnection Customer's
Generating Facility interconnects to the Transmission Provider's Transmission System.?
The Commission has made clear that |nterconnection Agreements are evaluated by the
Commission according to the just and reasonable standard.”® Most improvements to the
Transmission System, including Network Upgrades, benefit all transmission customers,
but the determination of who benefits from such Network Upgradesis often made by a
non-independent transmission provider, who is an interested party. In such cases, the
Commission has found that it isjust and reasonable for the Interconnection Customer to
pay for Interconnection Facilities but not for Network Upgrades. Agreements between
the Parties to classify Interconnection Facilities as Network Upgrades, or to otherwise
directly assign the costs of Network Upgrades to the Interconnection Customer, have not
been found to be just and reasonable and have been rejected by the Commission.®

22.  Regarding pricing for a non-independent Transmission Provider, the distinction
between Interconnection Facilities and Network Upgrades is important because
Interconnection Facilities will be paid for solely by the Interconnection Customer, and
while Network Upgrades will be funded initially by the Interconnection Customer
(unless the Transmission Provider elects to fund them), the Interconnection Customer
would then be entitled to a cash equivaent refund (i.e., credit) equal to the total amount
paid for the Network Upgrades, including any tax gross-up or other tax-related payments.
The refund would be paid to the Interconnection Customer on adollar-for-dollar basis, as
credits against the Interconnection Customer's payments for transmission services, with
the full amount to be refunded, with interest within five years of the Commercial
Operation Date. The Commission has clarified that transmission credits may be used
whether or not a Generating Facility is being dispatched and that credits must be
accepted for all network transmissions by the Interconnection Customer, regardless of
whether the plant from which the credits originated is dispatched.? Credits are not tied
to any particular Generating Facility.®® The Commission has stated that peaking
facilities, for instance, must be allowed to use credits even when the Generating Facility
is not dispatched.?” The Commission has also allowed Transmission Providers to require

“Entergy Gulf States, Inc., 98 FERC 61,014 at 61,023, ren'g denied, 99 FERC
161,095 (2002); see Public Service Co. of Colorado, 59 FERC 161,311 (1992), reh'g
denied, 62 FERC 1 61,013 at 61,061 (1993).

pacific Gas & Electric Company, et al., 102 FERC 1 61,070 (2003).

24see, e.q. lllinois Power Co., 103 FERC 1 61,032 (2003); American Electric
Power Service Corp., 101 FERC {61,194 (2002).

Entergy Services, Inc., 101 FERC 1 61,289 (2002).
4.

%"Colton Power, LP, 101 FERC 1 61,150 (2002).
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several Interconnection Customers to share the costs of Network Upgrades, under certain
circumstances.”®

23. The Commission has also clarified that an Interconnection Customer need not
enter into an agreement for the delivery component of transmission serviceto
interconnect with a Transmission Providers Transmission System.® At the sametime,
Interconnection Service or an interconnection by itself does not confer any delivery
rights from the Generating facility to any points of delivery.®

24.  The Commission has clarified that ownership of the Interconnection Facilities
does not have adirect effect on reliability of the system. Therefore, aslong asthe
Transmission Provider operates the Interconnection Facilities, the Commission will allow
an Interconnection Customer to own part, or al, of those facilities.®

C. Differences Between the Proposed and Final Rules

25. TheFina Rule LGIP and Fina Rule LGIA largely track the proposed documents.
Changes made in the Final Rule tend to be specific to an individua LGIP section or
LGIA article, and do not require fundamental changes to the documents. That being
said, there are afew significant issues, some substantive and others organizational, that
the Commission summarizes here.

26.  Most importantly, we note that the Final Rule applies to independent and non-
independent Transmission Providers alike, but non-independent Transmission Providers
are required to adopt the Final Rule LGIP and Final Rule LGIA into their OATTS, with
deviations from the Final Rule justified using either the "regional differences" or
"consistent with or superior to" standard. We also allow Regional Transmission
Organizations (RTOs) and 1SOs more flexibility to customize an LGIP and LGIA to
meet their regional needs. This appliesto terms and conditions as well as pricing. While
RTOs and I SOs are required to submit compliance filings, they may submit LGIP and
LGIA terms and conditions that meet an "independent entity variation" standard that is
more flexible than the "consistent with or superior to" standard and the regional
differences standard.

27. Wearealsoincluding inthe Final Rule LGIA an article addressing insurance
requirements and limiting liability for consequential damages, both of which were absent

284,

*Entergy Services, Inc., 101 FERC 161,016 (2002); Southern Company
Services, Inc., 95 FERC 61,307 at 62,049, order dismissing reh'g, 96 FERC 9/ 61,168
(2001); Tennessee Power Co., 90 FERC {61,238 at 61,761 (2000).

30See Arizona Public Service Co., 94 FERC 1 61,027 at 61,076, order on reh'q, 94
FERC 1 61,267 (2001).

31 Arizona Public Service Company, 102 FERC 1 61,303 (2003).
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from the NOPR. Provision for liquidated damages had been removed from the Final
Rule LGIP but remains an option in the Final Rule LGIA. Also, inthe Final Rule LGIP,
when a Transmission Provider electsto study Interconnection Requestsin Clusters, it
would simultaneously study all Interconnections Requests received within a 180 day
window, rather than a 90 day window as proposed.

28.  On pricing, we clarify the approach set forth in the NOPR. We continue our
current policy of requiring a Transmission Provider that is not an independent entity to
provide transmission credits for the cost of Network Upgrades needed for a Generating
Facility interconnection. For a Transmission Provider that is an independent entity, such
asan RTO or 1SO, we allow flexibility as to the specifics of the interconnection pricing
policy. Also, an RTO or 1SO may propose participant funding for Network Upgrades for
agenerator interconnection, and, for atransitional period not to exceed ayear, aregion
may use participant funding as soon as an independent administrator has been approved
by the Commission and the affected states.

29.  Wherethe policy of transmission credits for upgrades required as aresult of the
interconnection applies, the Commission provides severa clarificationsin this Final

Rule. For example, the Interconnection Customer should receive transmission credits
only if its Generating Facility has achieved commercial operation. Transmission credits
areto be paid to the Interconnection Customer when upgrades to an Affected System®
are constructed and the Interconnection Customer has paid for them. Finaly, the
Transmission Provider may decline to award credits for only those transmission charges
that are designed to recover out-of-pocket costs, such as the cost of line losses, associated
with the delivery of the output of the Generating Facility.

. DISCUSSION

30. InPart A of thisdiscussion we address the Standard L arge Generator
Interconnection Procedures (Final Rule LGIP) that specify the details of the uniform
process a prospective Interconnection Customer and its Transmission Provider shall use
to initiate, evaluate, and implement an Interconnection Request pursuant to the Final
Rule.

31. InPart B wediscussthe details of the Standard Large Generator Interconnection
Agreement (Final Rule LGIA) to be executed by the prospective Interconnection
Customer, the Transmission Provider and, where appropriate, the Transmission Owner.
This document isincorporated as Appendix 6 to the Standard Large Generator

| nterconnection Procedures and covers the related rights and obligations of the Parties,®

%2An Affected System is an electric system other than the Transmission Provider's
Transmission System that may be affected by the proposed interconnection.

%The Final Rule LGIP and Final Rule LGIA define Party or Parties as
"Transmission Provider, Transmission Owner, Interconnection Customer, or any
combination of the above."
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32.  InPart C, wediscuss a number of other significant policy issuesin connection
with this rulemaking, including pricing policies; the required Interconnection Services,
the treatment of "Distribution” level interconnections; Qualifying Facility matters,
variations from the Final Rule and accommodation of regional differences; the
availability of waiversfor small entities; OATT reciprocity implications for
Interconnection requests; assorted clarifications to the NOPR's proposal's; insurance and
liquidated damages matters; two- versus three party interconnection agreements; and
consequential damage issues.

33.  InPart D, we address Compliance | ssues pertaining to the requirement for a
Transmission Provider to file conforming amendments to its existing OATT; the
treatment to be accorded existing interconnection agreements (grandfathering); and the
method a Transmission Provider isto use to file executed and unexecuted
interconnection agreements in accord with this Final Rule.

A. I ssues Related to the Standard L ar ge Gener ator
I nter connection Procedures (LGIP)

1. Overview*

34. TheFina Rule Standard Large Generator Interconnection Procedures (LGIP)
document specifies the steps that must be followed and deadlines that must be met when
an Interconnection Customer requests interconnection of either a new Generating Facility
or the expansion of an existing Generating Facility with the Transmission Provider's
Transmission System.*® The Commission directs each public utility to amend its OATT
with a single compliance filing to incorporate the Final Rule L GIP and the Standard
Large Generator Interconnection Agreement (LGIA) documents. RTOs and 1SOs must
also make compliance filings, but as discussed above, will have more flexibility to
propose different procedures and a different agreement.

35. TheFina Rule LGIP setsforth the following steps to secure an interconnection.
First, the prospective Interconnection Customer will submit an Interconnection Request
to the Transmission Provider along with a $10,000 deposit, preliminary site
documentation, and the expected In-Service Date.*® The Transmission Provider will
acknowledge receipt of the request and promptly notify the Interconnection Customer if
itsrequest is deficient. When the Interconnection Request is complete, the Transmission

%*For the convenience of the reader, aflow chart depicting the interconnection
process is appended to this preamble as Appendix A.

%Any Transmission Provider with an Interconnection Request outstanding at the
time this Final Rule becomes effective shall transition to the Final Rule LGIP within a
reasonable period of time. Thisisfurther described in Final Rule LGIP Section 5.1.

%The standard form of Interconnection Request is Appendix 1 of the LGIP
document.
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Provider will placeit in itsinterconnection queue with other pending requests. The
Transmission Provider will assign a Queue Position to each completed Interconnection
Request based on the date and time of its receipt.*” Queue Position is used to determine
the order of performing the various Interconnection Studies and the assignment of cost
responsibility for the construction of facilities necessary to accommodate the

| nterconnection Request.® The Transmission Provider will also maintain alist of all

| nterconnection Requests® on its OASIS.®

36. The Partieswill then schedule a Scoping Meeting to discuss possible Points of
Interconnection and exchange technical information, including data that would
reasonably be expected to affect such interconnection options.** The Scoping Meeting is
followed by a series of Interconnection Studies to be performed by, or at the direction of,
the Transmission Provider to evaluate the proposed interconnection in detail, identify any
Adverse System Impacts on the Transmission Provider's Transmission System or
Affected Systems, and specify the facility modifications that are needed to safely and
reliably complete the interconnection.”” These studies include:

3"For example, the first complete Interconnection Request, assigned an earlier
Queue Position, is "higher-queued"” relative to the second complete I nterconnection
Request that is assigned alater Queue Position and is "lower queued." The withdrawal
of a complete Interconnection Request causes it to lose its Queue Position and all
succeeding compl ete | nterconnection Requests to advance, accordingly.

38Any Interconnection Customer assigned a Queue Position before the effective
date of this Final Rule would retain that Queue Position.

*\We emphasize that the Final Rule LGIP requires the Transmission Provider, the
Transmission Owner, and such entities' officers, employees, and contractors to maintain
proper procedures for Confidential Information provided by an Interconnection
Customer related to the Interconnection Request, the disclosure of which could harm or
prejudice the Interconnection Customer or its business.

40Open Access Same-Time Information System and Standards of Conduct, Order
No. 889, 61 FR 21737 (May 10, 1996), FERC Stats. & Regs. 131,035 at 31,590 (1996),
order on reh'g, Order No. 889-A, 62 FR 12484 (Mar. 14, 1997), FERC Stats. & Regs.
131,049 (1997), reh'g denied, Order No. 889-B , 81 FERC 61,253 (1997), aff'd in
relevant part sub nom. Transmission Access Policy Study Group v. FERC, 225 F.3d 667
(D.C. Cir. 2000), aff'd sub nom. New York v. FERC, 535 U.S. 1 (2002).

*IThe Scoping Meeting will address technical matters such as facility loadings,
genera instability issues, general short-circuit issues, general voltage issues, and genera
reliability issues that would affect the Interconnection Customer's designation of its Point
of Interconnection.

*2The standard forms of agreement for the Interconnection Feasibility Study, the
Interconnection System Impact Study, the Interconnection Facilities Study, and the
(continued...)
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(1) Interconnection Feasibility Study to evaluate on a preliminary basis the
feasibility of the proposed interconnection, using power flow and short-
circuit analyses (to be completed within 45 Calendar Days from the date of
signing of an Interconnection Feasibility Study Agreement) (study requires
a$10,000 deposit);

(2)  Interconnection System Impact Study to evaluate on a comprehensive basis
the impact of the proposed interconnection on the reliability of
Transmission Provider's Transmission System and Affected Systems, using
astability analysis, power flow, and short-circuit analyses (to be completed
within 60 Calendar Days from the date of signing of an Interconnection
System Impact Study Agreement) (study requires a $50,000 deposit);*

(3) Interconnection Facilities Study to determine alist of facilities (including
Transmission Provider's Interconnection Facilities and Network Upgrades
asidentified in the Interconnection System Impact Study), the cost of those
facilities, and the time required to interconnect the Generating Facility with
the Transmission Provider's Transmission System (to be completed within
90-180 Calendar Days from the date of signing of an Interconnection
Facilities Study Agreement) (study requires a $100,000 deposit or an
estimated monthly cost developed by the Transmission Provider for
conducting the Interconnection Facilities Study); and

(4)  Optional Interconnection Study or sensitivity analysis of various
assumptions specified by the Interconnection Customer to identify any
Network Upgrades that may be required to provide transmission delivery
service over aternative transmission paths for the electricity produced by
the Generating Facility and (study requires a $10,000 deposit).

37.  Thelnterconnection Feasibility Study, the Interconnection System Impact Study,
and the Interconnection Facilities Study must be Berformed in the above order, with
completion of each study before the next begins.** An Interconnection Customer may

42(...continued)
Optional Interconnection Study, are included at Appendices 2-4 to the Final Rule LGIP,
respectively.

“3At the Transmission Provider's option, Interconnection System Impact Studies
for multiple Generating Facilities may be conducted serially or in clusters.

“These Interconnection Studies are typical of the kinds of studies undertaken by
Transmission Providersto evaluate Interconnection Requests. The Interconnection
Facilities Studies and Interconnection System Impact Studies also correspond to
transmission service studies described in the pro forma open accesstariff. See Order No.
888-A (Tariff Part 11, 19 Additional Study Procedures For Firm Point-To-Point

(continued...)
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also request arestudy of any of the above if ahigher-queued project either drops out of
the queue, is subjected to Material Modifications, or changes its Point of
Interconnection.” The Interconnection Customer will pay the actua costs for performing
each of the Interconnection Studies and restudies.

38. The Transmission Provider's Interconnection Facilities Study report* will include
a best estimate of the costs to effect the requested interconnection which are to be funded
up-front by the Interconnection Customer. At the same time as the report isissued, the
Transmission Provider shall also give the Interconnection Customer a draft
interconnection agreement completed to the extent practicable.*” The Transmission
Provider and the Interconnection Customer will then negotiate the schedule for
constructing and completing any necessary Transmission Provider Interconnection
Facilities and Network Upgrades, and incorporate this schedule into the interconnection
agreement that is signed by the Parties.*®

2. Section-by-Section Discussion of the Proposed L GIP

%4(...continued)
Transmission Service Requests; and Tariff Part 111, 32 Additional Study Procedures For
Network Integration Transmission Service Requests), FERC Stats. & Regs., Regulations
Preambles (July 1996-December 2000), 1 31,048 at 30,524-26 and 30,535-36.

*SAn Interconnection Feasibility Restudy must be completed within 45 Calendar
Days of such request. Similarly, the Transmission Provider has 60 Caendar Days to
complete either an Interconnection System Impact Restudy or an Interconnection
Facilities Restudy.

%y pon the completion of each of the Interconnection Studies, areport is prepared
which presents the results of the analyses.

*"The draft interconnection agreement shall include: Appendix A,
Interconnection Facilities, Network Upgrades and Distribution Upgrades; Appendix B,
Milestones; Appendix C, Interconnection Details; Appendix D, Security Arrangements
Details, Appendix E, Commercial Operation Date; and Appendix F, Addresses for
Delivery of Notices and Billings.

®In genera, the In-Service Date of an Interconnection Customer's Generating
Facility or Generating Facility expansion will determine the sequence of construction of
Network Upgrades. An Interconnection Customer, in order to achieve its expected In-
Service Date, may request that the Transmission Provider advance the compl etion of
Network Upgrades necessary to support such In-Service Date that would otherwise not
be completed pursuant to a contractual obligation of an entity other than the
Interconnection Customer. The Transmission Provider will use Reasonable Effortsto
advance the construction if the Interconnection Customer reimburses it for any associated
expediting costs and the cost of such Network Upgrades. The Interconnection Customer
IS entitled to transmission credits for the expediting costs that it pays.
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39. What followsisadiscussion of the standard interconnection procedures the
Commission proposed, the comments received, and the Commission's conclusion. The
order of discussion follows the organization of the proposed LGIP, covering Sections 1-
13. Only subsections for which issues are raised are presented. For example, we discuss
Section 2.3, but not Sections 2.1 or 2.2 because no significant issues were raised
regarding Sections 2.1 or 2.2. Readers should note that section numbersreferred to in
the following discussion are the numbers contained in the proposed LGIP. Some
proposed sections are renumbered in the Final Rule; mention of that fact will be made in
the Commission Conclusions discussion, where appropriate. Also, note that Proposed
LGIP Section 14 is eliminated from the Final Rulein its entirety because provisions for
interconnection procedures and an interconnection agreement for Small Generators have
been severed from this proceeding, as discussed, supra.

40.  Section 1 — Definitions— Section 1 of the NOPR LGIP and Article 1 of the
NOPR LGIA contained defined terms that appeared in the respective documents. For the
sake of consistency, the Final Rule LGIP and Final Rule LGIA contain one common set
of terms. Included in thelist of defined terms are a number of new terms which were not
included in the NOPR LGIP and NOPR LGIA. Comments relating to the definition of
terms in both documents are discussed below.

41.  Ancillary Services (Inthe NOPR: Ancillary and Other Services) — The NOPR
proposed that Ancillary and Other Services would have the same meaning as defined in
the Transmission Provider's OATT and include some other services such as generator
balancing, black start, and automatic generation control.

Comments

42.  Cinergy and Entergy claim that thisterm is not used in the LGIA and that its
definition should be deleted.

Commission Conclusion

43.  The Commission disagrees that the definition should be deleted. Thetermis used
in Article 9 of the NOPR LGIA and elsewhere. However, to be consistent with the
OATT, the Commission here adopts the definition of Ancillary Servicesin Order No.
888: "Those services that are necessary to support the transmission of capacity and
energy from resources to |oads while maintaining reliable operation of the Transmission
Provider's Transmission System in accordance with Good Utility Practice.”

44, Commercial Operation Date— The NOPR proposed to define Commercia
Operation Date as the date on which the Generating Facility commences commercial
operation of aunit at the Generating Facility after Trial Operation of the unitis
completed, as confirmed in writing, in accordance with proposed A ppendix F to the
NOPR LGIA.

Comments
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45.  Central Maine points out that when a Generating Facility consists of more than
one generating unit, under the NOPR, the Commercial Operation Date depends on the
operability of agenerating unit after itstesting. Central Maine requests that the
Commission define the term Commercia Operation Date as the date on which the
Generating Facility as a whole commences commercial operation, not the individual
generating units.

Commission Conclusion

46. The Commission is not adopting Central Maine's proposal. The Generating
Facility (referred to as the Facility in the NOPR LGIP and NOPR LGIA) could consist of
multiple generating units with substantially different Commercial Operation Dates.
Under Central Maine's proposal, all of the Generating Facilities at the complex would be
required to undergo a pre-commercial Trial Operation each time a new generating unit at
the Generating Facility is ready to commence commercial operation. Central Maine
gives no reason why this should be required. Furthermore, revising the NOPR LGIP is
unnecessary because Article 6.1 of the NOPR LGIA (Pre-Commercial Operation Date,
Testing and Modifications) addresses testing of the Generating Facility and the
Interconnection Customer's Interconnection Facilities to ensure their safe and reliable
operation.

47.  Generating Facility (In the NOPR: Facility) — The NOPR proposed to define the
term Facility as the Interconnection Customer's generator, asidentified in the
Interconnection Request, but excluding the Interconnection Customer's Interconnection
Facilities. In thisFinal Rule, the Commission has renamed Facility to Generating
Facility to avoid confusion between other facilities and equipment.

Comments

48.  Central Maine states that afull description of the Generating Facility should be
attached to the interconnection agreement as an appendix.

Commission Conclusion

49. The Commission concludes that it unnecessary to append a description of the
Generating Facility to the interconnection agreement because Appendix 1 of the Final
Rule LGIP (Interconnection Request) already provides detailed information about the
Generating Facility. Accordingly, the Commission adopts the proposed definition but
changes the defined term from Facility to Generating Facility.

50. Generator — Inthe NOPR, the Commission proposed to define the term
Generator to mean any Generating Facility, regardless of ownership.

Comments
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51. Dairyland Power points out that the term Generator isused in the NOPR LGIP to
refer to the entity that owns the Generating Facility, as well asthe facility itself. It asks
for clarification.

Commission Conclusion

52.  Toclarify, we use the term Interconnection Customer in this preamble and the
Final Ruleto refer to the owner of the Generating Facility. The terms Small Generator
and Large Generator refer to the class of energy producing devices no larger than 20 MW
and larger than 20 MW, respectively.

53. Good Utility Practice — In the NOPR, the Commission defined Good Utility
Practice to mean any of the practices, methods and acts generally accepted in the region,
including Applicable Reliability Standards and the National Electrical Code.

Comments

54.  NERC states that although the terms Good Utility Practice and Applicable
Reliability Standards have separate definitions, they have often been used
interchangeably. It notes that the Commission has defined Applicable Reliability
Standards to include NERC and regional reliability council requirements while Good
Utility Practice is a broader term that includes Applicable Reliability Standards. NERC
commentsthat it isimportant that these terms be used consistently.

55.  Cinergy notes that Good Utility Practice is defined to include compliance with the
National Electrical Code. It statesthat because it is not subject to the National Electrical
Code, it would be improper to attempt to bind it to such compliance.

Commission Conclusion

56. The Commission agrees with NERC that there is some overlap in the proposed
definitions of Good Utility Practice and Applicable Reliability Standards. To remove
any misunderstanding in the definition of Good Utility Practice, the Commission is
adopting in the Final Rule the Order No. 888 definition, which contains no references to
Applicable Reliability Standards and National Electrical Code. This also addresses
Cinergy's concern.

57. Interconnection Guidelines— The NOPR stated that the technical requirements
to be followed by the Parties are set forth in the proposed Appendix G (Interconnection
Guidelines).

Comments

58.  Southern observesthat proposed Appendix G isblank, inferring that the
Interconnection Customer and Transmission Provider negotiate the technical and
operational requirements. Southern believes that thisisinappropriate because
interconnection guidelines should be established by the Transmission Provider, not by
negotiation. Southern contends that requiring a Transmission Provider to negotiate the
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technical and operational requirements with each Interconnection Customer is
inconsistent with the goal of uniform interconnection procedures.

Commission Conclusion

59.  Proposed Appendix G was intended to set forth uniform technical and operational
requirements applicable to all Interconnection Customers established by the
Transmission Provider, not to be avehicle for the Parties to negotiate technical and
operational requirements on a case-by-case basis. The Commission concludes, however,
that most, if not all, of the generic technical and operational requirements are already set
forthin the Final Rule LGIA. We are therefore not defining the term Interconnection
Guidelines aswell as not including proposed Appendix G in the Final Rule LGIA.*

60. Joint Operating Committee — The NOPR proposed to define Joint Operating
Committee to mean a committee comprised of members of individual operating
committees that addresses issues arising out of the duties, roles, and responsibilities of
individual operating committees described in Article 29 of the NOPR LGIA.

Comments

61. FirstEnergy and PSNM state that the Joint Operating Committee would impose
additional administrative costs on the Transmission Provider and is also unnecessary.

Commission Conclusion

62. The Commission isnot deleting the term. Asdiscussed later, the Final Rule does
not require the Parties to form individual operating committees. Instead, the Final Rule
requires a Joint Operating Committee comprising the Transmission Provider and all of its
Interconnection Customers. Among other things, the committee will address issues
arising out of the duties, roles, and responsibilities of the Parties under their
Interconnection agreements.

63. Network Upgrades—Inthe NOPR, Network Upgrades were defined as
additions, modifications, and upgrades to the Transmission System required beyond the
Point of Interconnection in order to accommodate the interconnection of the Generating
Facility. Network Upgrades are identified by the Partiesin Appendix A to the
Interconnection agreement (including any modifications, additions or upgrades made to
such facilities). The NOPR also stated that Network Upgrades benefit all users of the
Transmission System, without distinction or regard as to the purpose of the upgrade.

Comments

“9See, e.q., Article 7 (Metering), Article 8 (Communications) and Article 9
(Operations).
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64.  Several commenters, including Calpine and SoCal Water District, request that the
definition of Network Upgrades be clarified and made as specific as possible. Calpine
and Nevada Power propose that Network Upgrades should include only facilities shown
to be "integrated” to the Transmission System, that is, likely to be used by entities other
than the Interconnection Customer. Some commenters® contend that circuit breakers are
not Network Upgrades, since they benefit only the new Interconnection Customer.

Commission Conclusion

65. TheFina Rulerevisesthe definition of Network Upgrade to include the phrase
"at or beyond the Point of Interconnection,” instead of "beyond the Point of
Interconnection,” to make it consistent with established Commission precedent. The
network begins at the point where the Interconnection Customer connects to the
Transmission System, not somewhere beyond that point.> Facilities beyond the Point of
Interconnection are part of the Transmission Provider's Transmission System and benefit
al users. We are also removing the concept of beneficiary from the definition so asto
avoid implying a pricing policy in the definition.

66. We disagree with the comments stating that the term is not well defined. The
Commission has defined Network Upgrades as those facilities "at or beyond the Point of
Interconnection” partially in order to clarify to all entities exactly what is a Network
Upgrade. We are removing references to beneficiaries from the definition, because our
well-established precedent regarding what constitutes Network Upgrades does not
require a case-specific determination that all users benefit from Network Upgrade;
instead we look only as whether the upgrade is at or beyond the Point of

| nterconnection.®

67. Reasonable Efforts— The NOPR proposed to define Reasonable Efforts as
actions that are timely and consistent with Good Utility Practice and are substantially
equivalent to those a Party would use to protect its own interests.

Comments

68. Some commentersincluding Central Maine found this definition to be vague.
They also contend that only Good Utility Practice should be required.

*E.q., Edison Mission, Georgia Transmission, MidAmerican, and SoCal Water
District.

°1See Entergy Gulf States, Inc., 99 FERC 1 61,095 (2002).

°2E g., Entergy Services, Inc. v. FERC, 319 F.3d 536 (D.C. Cir. 2003); Southern
Company Services, Inc., 101 FERC 161,309 (2002); American Electric Power Service
Corp., 101 FERC 161,194 (2002); Tampa Electric Company, 99 FERC 1 61,192 (2002).
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Commission Conclusion

69. The Commission adopts the proposed definition. The standard in the NOPR is
necessary to ensure comparable treatment. If a Party normally exceeds Good Utility
Practice when it protects its own interests, it must do so for others as well.

70.  System Protection Facilities— The NOPR proposed to define System Protection
Facilities as the equipment required to protect the Transmission System from faults and
other electrical disturbances occurring at the Interconnection Customer's Generating
Facility, and vice versa.

Comments

71.  NERC proposes that the definition of System Protection Facilities should include
"necessary protection signal communications equipment” in addition to the other
equipment mentioned in the definition. It argues that such communications equipment is
needed to coordinate and monitor the operation of protective devices.

Commission Conclusion
72.  The Commission agrees with NERC and adopts the recommended language.

73. Transmisson Owner and Transmission Provider —In the NOPR, the
Commission proposed to define Transmission Owner to mean any entity that owns,
leases or otherwise possesses an interest in the Transmission System at the Point of
Interconnection. It proposed to define Transmission Provider to mean the entity that
provides transmission service under its OATT.

Comments

74.  EEI proposes that the definition of Transmission Provider be revised to include
Transmission Owner. National Grid states that the proposed L GIA should clearly
delineate the rights and responsibilities of Transmission Owners that are not
Transmission Providers.

Commission Conclusion

75. Weagreewith EEI. Accordingly, the definition of Transmission Provider in the
Final Rule includes the Transmission Owner aswell. While we recognize that the
Transmission Provider and the Transmission Owner may be distinct entitiesin some
cases, throughout the Final Rule we will refer to both the Transmission Provider and the
Transmission Owner generically as the Transmission Provider. There are afew instances
in which the distinction between Transmission Owner and Transmission Provider
becomes relevant and there we use the appropriate terms.
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76.  Section 2 — Scope and Application — Section 2 of the NOPR LGIP provided that
the Transmission Provider receive, process, and analyze al Interconnection Requestsin
the same manner asit does for itself, its subsidiaries or Affiliates.

77.  Section 2.3 —Base Case Data — Section 2.3 of the NOPR LGIP required the
Transmission Provider to provide base case power flow, short-circuit and stability
databases to the Interconnection Customer upon request so that the Interconnection
Customer may independently study its I nterconnection Request.

Comments

78.  Mirant notes that certain of the language from the Consensus L GIP Section 2.3
concerning confidentiality provisions and the makeup of the Base Case data appears to
have been unintentionally left out of the NOPR L GIP Section 2.3.%

79.  Dominion Resources asks that the Commission revise LGIP Section 2.3 to state
that Base Case data is subject to a confidentiality provision between the Parties. Sempra
comments that the Transmission Provider should protect the confidentiality of other
Interconnection Customers' information that is part of those databases. Entergy states
that this Section should apply only to information that is not commercially sensitive, so
asto avoid providing a competitive advantage to other Interconnection Customers.

80.  Calpine argues that the Transmission Provider should provide, in addition to the
stated databases, all underlying assumptions, data files and documents used to create the
Base Case, because otherwise the provision could be interpreted as a narrow set of data
filesthat are meaningless.

81. TheOhio PUC contends that the Commission should ensure that rules for
handling critical energy infrastructure information (CEll) are not abused by utilities that
seek to withhold from public disclosure commercia information that is not really CEI|
and that has historically been central to public regulatory proceedings. It believes that
there must be procedures to ensure protection of critical public interests. The Ohio PUC
recommends that the procedures be carried out by an entity, such as the newly formed

>Mirant states that the following language was | eft out of Section 2.3 of the
NOPR LGIP: "and contingency lists upon request subject to confidentiality provisions.
Such databases and lists, herein referred to as Base Cases, shall include al (1) generation
projects and (ii) transmission projects, including merchant transmission projects that are
proposed for a Transmission System for which a transmission expansion plan has been
submitted and approved by the applicable authority."
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Department of Homeland Security, that has specific experience in CEIl and is qualified
to review the Commission's CEll decisions.

Commission Conclusion

82.  AsMirant correctly notes, segments of the Consensus L GIP Section 2.3 relating to
confidentiality and the makeup of the Base Case data were inadvertently omitted from
the NOPR; thistext isincluded in the Final Rule. Both confidentiality and the Base Case
dataformat were significant topics in the Commission Staff Queuing Technical
Conference held on January 21, 2003. Most conference participants agreed that
providing this Base Case data was reasonable in that it would help the Interconnection
Customer and its subcontractor conduct Interconnection Studies independently, expedite
the evaluation process, and free up the Transmission Provider's resources, and reduce the
time that would otherwise be devoted to performing Interconnection Studies or acting as
the Interconnection Customer's consultant. The Commission believes that adding the
missing text addresses other commenters concerns regarding the need for confidential
treatment of the Base Case data and other commercially sensitive information that may
be provided to the Interconnection Customer.

83. Inresponseto Calpine, we clarify that Transmission Providers must provide all
underlying assumptions and data files so that the Interconnection Customer or its
subcontractor can independently conduct Interconnection Studies.

84.  Asto the concerns of the Ohio PUC and others regarding the security of critical
energy infrastructure information, the security of the energy infrastructure is essential.
The Commission expects that all Transmission Providers, market participants, and
Interconnection Customers will comply with the recommendations of the President's
Critical Infrastructure Protection Board, as well as any best practice recommendations or
requirements that may be issued by NERC or any other electric reliability authorities. In
particular, all public utilities are expected to meet basic standards for system
infrastructure and operational security, including physical, operational, and cyber-
security practices. However, they are not to abuse security requirementsin an effort to
withhold from public disclosure commercial information that lacks legitimate CEl|
status.

85.  Section 3 -—Interconnection Request — In NOPR LGIP Section 3, the
Commission proposed that each Interconnection Request include, among other things, a
refundable deposit of $10,000 that would be applied toward the cost of the
Interconnection Feasibility Study.

86. Section 3.1 —General — NOPR LGIP Section 3.1 would have required that the
Interconnection Customer submit to the Transmission Provider an Interconnection
Request and a refundable deposit of $10,000 to be applied toward the cost of an
Interconnection Feasibility Study. The Interconnection Customer would submit a
separate | nterconnection Request for each site to be studied and may submit multiple
Interconnection Requests for asingle site. At the Interconnection Customer's option, the
Parties could identify alternative Points of Interconnection and configurations at the
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Scoping Meeting and attempt to eliminate alternatives from further consideration. The
Interconnection Customer would be required to select the Point of Interconnection no
later than the execution of the Interconnection Feasibility Study Agreement.

Comments

87.  Some commenters, including Entergy and PIM, state that an initial evaluation of
several alternative interconnection sites is inconsistent with regional planning and can be
accomplished only at the expense of Transmission Providers and lower queued
Interconnection Customers seeking swift interconnection.

88. Ca ISO raises severa questions related to the possibility of multiple
Interconnection Requests for asingle site: (1) Do multiple Interconnection Requests
refer only to routing and interconnection arrangements? (2) If so, how many alternatives
are acceptable under one submittal? (3) Is an Interconnection Request for one site that is
to be evaluated at two different voltage levels, one or two Interconnection Requests? and
(4) 1sthe $10,000 deposit required for each Interconnection Request, resulting in
multiple deposits for multiple requests at asingle site?

89. ISO New England recommends revising this section to give an RTO or ISO
authority to set reasonabl e interconnection deposit amounts, taking into account the
requested study's complexity. It also states that concerns about discriminatory treatment
of Interconnection Customers should be alleviated because the RTO or ISO is
Independent.

Commission Conclusion

90. Except as noted below, we are adopting Section 3.1 in the Final Rule as proposed.
Allowing the Interconnection Customer the option to have the Parties evaluate
alternative interconnection sites and configurations at the Scoping Meeting will greatly
reduce the need to conduct detailed analyses of interconnection options that are found to
have little merit. Providing the Interconnection Customer with more information prior to
authorizing an Interconnection Feasibility Study should lead to more efficient use of the
Transmission Provider's planning resources and higher quality Interconnection Studies.

91.  Withregard to Cal ISO'sfirst question, multiple Interconnection Requests at a
single site could involve more than just aternative routing and interconnection
arrangements. For example, they could aso involve substantially different Generating
Facility designs. Regarding Cal |SO's second question, we do not set a generic limit on
the number of Interconnection Requests that may be included in a single submittal, but
leave it to the Parties to reach agreement at the Scoping Meeting, or, if they fail to agree,
pursue dispute resolution. Asto the third question, arequest to evaluate one site at two
different voltage levels would be two Interconnection Requests. With respect to Cal
ISO's fourth question, the Interconnection Customer must submit a deposit with each
Interconnection Reguest when more than one request is submitted for asingle site.
However, if an Interconnection Request is withdrawn before the execution of an
Interconnection Feasibility Study Agreement, perhaps as aresult of discussions at the
Scoping Meeting, the Transmission Provider must promptly return the deposit to the
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Interconnection Customer. Finally, the Commission is clarifying Section 3.1 to eliminate
the uncertainty underlying Cal ISO's questions 3 and 4.

92. The Commission is not revising proposed LGIP Section 3.1 to provide the
flexibility that the New England | SO seeks. The proposed study deposit requirements
appropriately balance the interests of the Transmission Provider and the Interconnection
Customer. However, as explained elsewhere in this preamble, we will entertain
proposals by an RTO or I SO to adopt alternative interconnection procedures that reflect
regional differences.

93.  Section 3.2 —Identification of Typesof Interconnection Services— Section 3.2
of the NOPR LGIP stated that, when the Interconnection Customer submitsits
Interconnection Request, it must identify the type of Interconnection Service it desires.
The Final Rule provides for two service products. (1) Energy Resource Interconnection
Service, which isabasic or minimal interconnection service, and (2) Network Resource
Interconnection Service, which is amore flexible and comprehensive service. However,
any Interconnection Customer requesting Network Resource Interconnection Service
maly request that it also be studied for the less comprehensive Energy Resource
Interconnection Service up to the point when an Interconnection Facility Study
Agreement is executed. Comments and conclusions relating to Section 3.2 of the NOPR
LGIP arediscussed in Part 11.C.2 (Interconnection Products and Scope of Service).

94.  Section 3.3.1 —Initiating an Inter connection Request — According to NOPR
LGIP Section 3.3.1, in order to initiate an Interconnection Request, the Interconnection
Customer would be required to submit a $10,000 deposit, a completed Interconnection
Request, and either a demonstration of Site Control (e.g., securing land rights, air permit,
etc.) or an additional deposit of $10,000, with the deposits applied toward any required
Interconnection Studies. The latter deposit would be refundable only if the
Interconnection Customer demonstrates Site Control within the time period specified in
the proposed LGIP Section 3.3.3.

95.  Proposed LGIP Section 3.3.1 would alow the expected In-Service Date of the
Generating Facility to be no later than the compl etion date of the relevant region's
expansion planning period, not to exceed seven years from the date of the
Interconnection Request, unless the Interconnection Customer can demonstrate that
engineering, permitting and construction of the Generating Facility will take longer.
Under the proposal, the In-Service Date may not exceed ten years from the date the
Interconnection Request is received by the Transmission Provider.

Comments

96. Some commenters contend that an Interconnection Customer should be required
to demonstrate Site Control when it submits an Interconnection Request.>* They disagree

*E.q., BPA, Central Maine, Cleco, Edison Mission, Georgia Transmission,
(continued...)
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with the proposed L GIP Section 3.3.1 provision that allows for the posting of an
additional $10,000 deposit in lieu of the demonstration of Site Control. For example,
PIM states that Site Control isastrong indication of a serious project and is essential for
establishing a queue that will consist of projects that are likely to be completed. PIM
claims that thisis not a burdensome requirement, and that every one of the 285 requests
for generator interconnection that it has received since 1999 has included evidence of
Site Control at the Interconnection Feasibility Study stage. Edison Mission believes that
the Interconnection Customer must have uninterrupted Site Control throughout the
interconnection process. It states that a $10,000 deposit is not sufficient to discourage
Interconnection Customers from filing premature Interconnection Requests (in order to
secure a favorable Queue Position) and only later find themselves to be unable to secure
Site Control. Edison Mission further contends that such a minimal deposit requirement
may encourage | nterconnection Customers, not acting in good faith, to speculate in
interconnection rights by placing deposits for Interconnection Requests at promising
locations. It believes that such speculation will frustrate other Interconnection
Customers that obtain asite but are locked out of interconnection due to the superior
Queue Position of a Party that merely posted a deposit. Edison Mission predicts that this
will become an even greater issue as market designs based on locational marginal pricing
become the norm.

97.  Cleco believes that the only deposit that should be refundable is the $10,000
deposit paid in lieu of demonstrating Site Control, not the original deposit initiating an
Interconnection Request. Moreover, Cleco states that the Commission should make clear
that the $10,000 deposited in lieu of Site Control should be refundable if the
Interconnection Customer demonstrates Site Control within the time period specified in
Section 3.3.3.

98. Central Maine takes exception to allowing an Interconnection Customer to remain
in the queue for a period not to exceed ten years from the date of receipt of the
Interconnection Request; it says this period istoo long. FirstEnergy recommends
replacing "Regional Expansion Planning Period" with "Transmission Provider Expansion
Planning Period." Salt River Project seeks clarification as to how to reconcile a situation
where the original In-Service Date is ten years out and there is then athree year
extension.

99.  Some commenters, including American Wind Energy, Edison Mission, NMA,
Peabody, and WEPCO, contend that the development time for certain large scale coal,
wind power, and other types of projects raise special issues. For example, they want the
ten year restriction eliminated because their equipment is not "off-the-shelf,” and siting
and permitting can exceed ten years. Some commenters also want the Commission to
revise Section 3.3.1 to allow them up to nine months after the Interconnection Request is
made to submit final design specifications. They contend that because large non-gas-
fired generators are unique and not "off-the-shelf,” completion of the final design

>4(...continued)
NYTO, PIM, PIMTO, and Salt River Project.
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specifications requires nine or more months after the Interconnection Request is
submitted.

Commission Conclusion

100. Weretain the proposed text that requires a demonstration of Site Control or a
posting of an additional deposit of $10,000. There may be instances when requiring Site
Control could unduly delay the interconnection process.

101. We aso share Edison Mission's concern that some participants may attempt to
game the system by filing Interconnection Requests at multiple sites knowing that Site
Control isunlikely to be obtainable at every site. However, under NOPR LGIP Section
11.3, the Interconnection Customer must provide reasonable evidence of Site Control
within 15 Business Days after the receipt of the Final Interconnection Agreement or post
additional security of $250,000, which will be applied toward future construction costs
when the demonstration of Site Control is made. Thisis sufficient incentive for an
Interconnection Customer to refrain from engaging in the speculative behavior suggested
by Edison Mission.

102. With respect to the ten-year period for allowing an Interconnection Customer to
remain in the queue, we believe that ten years should be adequate time to complete the
siting, permitting and construction requirements for all plants unless major permitting
delays are encountered. Large non-gas-fired projects (e.g., coal or oil projects) generally
take eight years or lessto complete. Thus, aten-year period gives large projects at least a
two year buffer. Moreover, we note that numerous I nterconnection Customers and
Transmission Providers negotiated this time limit during the Consensus process. Finadly,
If an Interconnection Customer believes it needs additional time to complete its project, it
should seek the approval of the Transmission Provider to extend the In-Service Date.
Accordingly, the Commission clarifies that the term of the Final Rule LGIP Section 3.3.1
isten years, or longer if the Parties agree, with such agreement not to be unreasonably
withheld.

103. Regarding the need for additional time for some Interconnection Customersto
compl ete design specifications, the Commission is not convinced that an exception
should be made in the Final Rule LGIP to allow an Interconnection Customer proposing
to construct alarge non-gas-fired Generating Facility to submit final design
specifications nine months after the Interconnection Request is made. The
Interconnection Customer should have its design substantially completed prior to
submitting its Interconnection Request so that it does not block or disrupt the queuing
process. The Transmission Provider is not able to act on an Interconnection Request
unlessit includes all necessary information, and to give one class of Interconnection
Customers extra time to submit design specifications would be unfair to other
Interconnection Customersin the queue.

104. Asto FirstEnergy's recommendation, the Commission clarifies that, in the absence
of aregional expansion planning period, the appropriate expansion planning period
would be that of the Transmission Provider.
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105. Section 3.3.4 — Scoping M eeting (In the NOPR: Initial Scoping Meeting) —
Proposed L GIP Section 3.3.4 would have required the Transmission Provider to hold a
Scoping Meeting with the Interconnection Customer no later than 30 Calendar Days
from receipt of the Interconnection Request. The purpose of the Scoping Meeting would
be to discuss alternative interconnection options, including potential feasible Points of
Interconnection. The Interconnection Customer would designate its Point of
Interconnection and one or more aternative Points of Interconnection on the basis of
information gathered at the Scoping Meeting. Section 3.3.4 would also provide that the
Interconnection Customer may forgo the Interconnection Feasibility Study and proceed
directly to an Interconnection System Impact Study.

Comments

106. Several commenters, including El Paso, Entergy, FirstEnergy, and Georgia
Transmission, state that the Parties should be able to agree to schedule a Scoping
Meeting outside the 30 day window.

107. El Paso believes that the Interconnection Customer should not make the final
decision on designation of the Point of Interconnection; instead, the Transmission
Provider should designate the Point of Interconnection with the Interconnection
Customer's consent. At aminimum, El Paso recommends that Section 3.3.4 be modified
to state that the Transmission Provider must consent to the designation of Point of
Interconnection and that such consent will not be unreasonably withheld. El Paso
explainsthis is because the designation of Point of Interconnection has serious cost
consequences for the Transmission Provider and its customers.

108. PJM states that the Interconnection Feasibility Study is an important first step in
evaluating an Interconnection Request and that about one-third of the Interconnection
Requests are withdrawn after the Interconnection Feasibility Study. PIM adds that the
Interconnection Customer should not be allowed to skip the Interconnection Feasibility
Study and go directly to the Interconnection System Impact Study because this omission
would have serious implications for the Clustering of Interconnection of Studies and
would create the need for alarge number of restudies. PIM proposes that this provision
be deleted from the Final Rule LGIP.

Commission Conclusion

109. IntheFina Rule LGIP, the Commissionisrevising Section 3.3.4 to alow the
Parties to hold the Scoping Meeting outside the 30 Calendar Day window upon
agreement of the Parties, since either Party can object to the postponement. With respect
to El Paso's concern regarding the designation of the Point of Interconnection, the
purpose of the Scoping Meeting isto discuss alternative interconnection options,
including potential Points of Interconnection. The Commission notes that the
Transmission Provider will have an opportunity to voice its concerns at the Scoping
Meeting and assess the likely cost consequences of interconnecting at various points. It
is appropriate that the Interconnection Customer decide its Point of Interconnection
based on input from the Transmission Provider because the former must consider its
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investment in the Generating Facility and its Site selection criteria, aswell asitsinitial
funding of Network Upgrades. For these reasons, we adopt Section 3.3.4 as proposed.

110. Regarding PJM's concern about allowing the Interconnection Customer to skip the
Interconnection Feasibility Study and proceed directly to the Interconnection System
Impact Study, the Commission agrees with PIM that the Interconnection Feasibility
Study is an important first step in evaluating an Interconnection Request and should not
be skipped. The Commission istherefore deleting this text from the Final Rule LGIP
Section 3.3.4.

111. Section 3.4 — OASIS Posting — Proposed L GIP Section 3.4 required that the
Transmission Provider post on its OASIS alist of al Interconnection Requests. 1t must
post the following information for each Interconnection Request: the location by county
and state; the station or transmission line or lines where the interconnection will be made;
and the projected In-Service Date. The list will not disclose the identity of the
Interconnection Customer until the Interconnection Customer executes an
Interconnection agreement or requests that the Transmission Provider file an unexecuted
Agreement with the Commission. The Transmission Provider also must post deviations
from the study time lines set forth in the interconnection procedures. |nterconnection
Study reports and Optional Interconnection Study reports also must be posted after the
Parties meet to discuss the applicable study results.

Comments

112. Avistastatesthat listing the location of a Generating Facility by county and state
is not sufficient. The location should be specified in greater detail, because some
counties cover hundreds of square miles. Mirant and NY TO state that the identity of the
Interconnection Customer should be posted on the OA SIS when the Interconnection
Request is made because it will help identify Interconnection Customers that are unlikely
to see their projects through completion and drop out of the queue. Mirant claims that
the identity of the Interconnection Customer isimportant for conducting meaningful
Optional Interconnection Studies.

113. NSTAR seeks clarification about whether entire studies consisting of base case
data are to be posted on the OASIS, or just the interpretive analysis contained in the
study reports. Salt River Project seeks clarification as to whether the posting of
deviations refers to the study time lines in proposed L GIP Section 6.3 (Interconnection
Feasibility Study Procedures) or the study time lines that were agreed to by the Partiesin
advance. MidAmerican recommends that changes in the Generating Facility's In-Service
Date should aso be posted on the OASIS.

Commission Conclusion

114. The Commission is not requiring that the location of a Generating Facility be
specified in any greater detail than proposed because the OASIS posting also includes the
substation or transmission line where the interconnection isto be made. We are aso not
requiring that the identity of the Interconnection Customer be posted when the
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Interconnection Request is made because disclosing the identity at that early stage may
put the Interconnection Customer at a competitive disadvantage and its project at risk.
With regard to Mirant's assertion that the identity of the Interconnection Customer is
important in conducting meaningful Optional Interconnection Studies because it helps
identify who may drop out of the queue, we note that the Optional Interconnection
Studies are to be performed after the Interconnection System Impact Study, at which
point only serious projects are likely to remain in the queue.

115. The Commission clarifiesthat the study reports are to be posted, not the actual
studies. Regarding deviations from the study time lines, the Commission clarifies that
the Transmission Provider isto post deviations from the study time lines as projected by
the Transmission Provider for completing future Interconnection Studies. For example,
Section 6.3 (Interconnection Feasibility Study Procedures) calls for the Interconnection
Feasibility Study to be completed within 45 Calendar Days after the Transmission
Provider receives the fully executed Interconnection Feasibility Study Agreement. If the
Transmission Provider anticipates that it will not able to compl ete the Interconnection
Feasibility Study within 45 Calendar Days, it should post its deviation along with an
explanation for the delay (e.g., backlog). Finally, we adopt MidAmerican's
recommendation, and Final Rule LGIP Section 3.4 requires the posting of any expected
deviation from a Generating Facility's In-Service Date.

116. Section 3.5 — Coordination with Affected Systems— Proposed L GIP Section 3.5
dealt with interconnections that may affect a Transmission System other than that of the
Transmission Provider. A third party Transmission System was proposed to be defined
inthe NOPR LGIA as an Affected System. Section 3.5 aso proposed obligations and
rights of the Affected System, the Transmission Provider, and the Interconnection
Customer, including a requirement to coordinate Interconnection Studies.

Comments

117. Interconnection Customersincluding Duke Energy, Independent Producers,
Norton Energy, and Peabody support requiring the Transmission Provider (rather than
the Interconnection Customer) to coordinate and perform all necessary | nterconnection
Studies and Network Upgrades with an Affected System. Duke Energy agrees that the
Affected System Operator should be required to cooperate with the Transmission
Provider in completing necessary studies. Duke Energy also wants the Affected System
Operator to enter into an agreement with the Interconnection Customer. Other
commenters, predominately Transmission Providers, oppose placing these
responsibilities on the Transmission Provider.>®> They contend that (1) a contract cannot
bind athird party that is not asignatory to it, (2) it isunfair to impose liability for

*°E.q., AEP, Ameren, BPA, Cal 1SO, Central Maine, Central Vermont PSC,
Cleco, the Construction Issues Coalition, Dairyland Power, Dominion Resources,
Entergy, Georgia Transmission, Imperia Irrigation, SO New England, MidAmerican,
the Midwest 1SO, National Grid, Nevada Power, NYTO, PGE, PIM, Salt River Project,
SoCa Edison, TANC, and TVA.
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liquidated damages for an incompl ete study on the Transmission Provider where the
Transmission Provider has no control over the Affected System, (3) the Transmission
Provider should be required to use only "reasonable efforts’ to coordinate with an
Affected System, (4) the Interconnection Customer should pay any costs of conducting
Interconnection Studies on an Affected System, including all costs of delays caused by
the studies, (5) the Interconnection Customer should be required to pay for the necessary
upgrades on the Affected System and not be allowed to operate until such upgrades are
completed, and (6) the Transmission Provider should not be responsible for actions (or
inactions) of third parties either with regard to funding or construction of Network
Upgrades.

Commission Conclusion

118. The Commission continuesto treat interconnection and delivery as separate
aspects of transmission service, and an Interconnection Customer may request
Interconnection Service separately from transmission service (delivery of the Generating
Facility's power output). Inthe maority of circumstances, interconnection aloneis
unlikely to affect the reliability of any neighboring Transmission System. However, in
those rare instances in which the interconnection alone may cause areliability problem
on an Affected System, the Commission adopts the approach of Order No. 888 for
Network Upgrades required to protect an Affected System from areliability problem due
to delivery service.®® Under Order No. 888, the Transmission Provider is required to
assist the Transmission Customer in coordinating with the Affected System on any
Network Upgrades needed to protect the reliability of that system.>” We will also allow
the Transmission Provider to coordinate the timing of construction of Network Up%rades
to its Transmission System with the construction required on the Affected System.>™ As
provided in the OATT, the Commission's Dispute Resolution Serviceis available should

*See Section 21 of the OATT. See also Tampa Electric Co., 103 FERC 1 61,047
(2003), and Nevada Power, 97 FERC ] 61,227 (2001), reh'g denied, 99 FERC ] 61,347
(2002); but see American Electric Power Service Corporation, 102 FERC 61,336
(2003).

>Section 21.1 of the OATT states that: "The Transmission Provider will
undertake reasonable efforts to assist the Transmission Customer in obtaining such
arrangements, including without limitation, provided any information or data required by
such other Transmission System pursuant to Good Utility Practice.”

*8Section 21.2 of the OATT states that: "Transmission Provider shall have the
right to coordinate construction on its own system with the construction required by
others. The Transmission Provider, after consultation with the Transmission Customer
and representatives of such other systems, may defer construction of its new transmission
facilities, if the new transmission facilities on another system cannot be completed in a
timely manner."
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the Interconnection Customer wish to challenge the Transmission Provider's decision to
delay construction pending completion of the Affected System's upgrades.™

119. The Commission reiterates that under Order No. 888, economic losses from
having to redispatch generation do not justify delaying the provision of the delivery
component of transmission service.® The Commission adopts the same standard here for
Interconnections.

120. Thus, unless the interconnection alone will endanger the reliability of an Affected
System, a Transmission Provider may not require an Interconnection Customer, as a
condition of interconnection, to accept responsibility for Network Upgrades on other
systems. To hold new Interconnection Customers responsible for upgradesto all
Interconnected systems, including not only the system to which the Generating Facility
interconnects, but other, more distant systems as well would create an unreasonable
obstacle to the construction of new generation.®* We reiterate that requiring a
Transmission Provider to coordinate intermediate studies and upgrades with other
systemsisjust and reasonable.

121. Although the owner or operator of an Affected System is not bound by the
provisions of the Final Rule LGIP or LGIA, the Transmission Provider must allow any
Affected System to participate in the process when conducting the I nterconnection
Studies, and incorporate the legitimate safety and reliability needs of the Affected
System. However, the Affected System is not required to participate in the
interconnection of the Generating Facility, as proposed by Duke Energy. If the Affected
System declines to work with the Transmission Provider, or fails to provide information
in atimely manner, the Transmission Provider may proceed in the interconnection
process without taking into account the information that could have been provided by the
Affected System. Neither the Final Rule LGIP nor the Final Rule LGIA isintended to
expose the Transmission Provider to liability as aresult of delays by the Affected
System.

122. Inaddition, we note that NERC Planning Standards require Transmission
Providers to work together to minimize effects on each others systems. When a
Transmission Provider adds its own new generation to its system, this may have a
reliability effect on other systems, requiring coordination among systems. Such
coordination must extend to new generation of any Interconnection Customer because, as
stated in this provision, a Transmission Provider must offer all generators service that is
comparable to the service that it providesto its own generation or that of its Affiliates.

595ee Section 21.2 of the OATT.
05ee Section 13.2 of the OATT.

®INevada Power, 97 FERC 1 61,227 (2001), reh'g denied, 99 FERC 1 61,347 at
62,294 (2002).
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123. Section 3.6 —Withdrawal — Proposed L GIP Section 3.6 provided that the
Interconnection Customer would have the option to withdraw its Interconnection
Request at any time with written notice to the Transmission Provider. If the
Interconnection Customer fails to adhere to the requirements of the interconnection
procedures, its request would be deemed withdrawn and the Transmission Provider
would provide written notice of the deemed withdrawal along with awritten explanation.
In either instance, the Interconnection Customer would lose its Queue Position and pay
all of the Transmission Provider's prudently incurred costs up to the withdrawal. The
Transmission Provider would be required to update its OA SIS queue posting and to
refund the Interconnection Customer any portion of the Interconnection Customer's
deposits or study costs that exceeds the costs that the Transmission Provider has incurred,
including interest. In the event of awithdrawal, the Interconnection Customer would be
able to request al information the Transmission Provider developed for any compl eted
Interconnection Studies, up to the date of withdrawal of the Interconnection Request,
subject to the confidentiality provisions of Section 13.1.

Comments

124. FirstEnergy and WEPCO assert that an Interconnection Customer should be given
areasonable amount of time to address purported deficiencies before a Transmission
Provider deems a request withdrawn because the purported deficiency may not have been
adequately communicated to the Interconnection Customer.

125. Cinergy requests that this section be modified to require that a Transmission
Provider provide written notice to the Transmission Owner of any Interconnection
Customer withdrawal noticeit receives or, alternatively, that the I nterconnection
Customer provide notice to both the Transmission Provider and the Transmission Owner.

126. When an Interconnection Customer withdraws its application, NY TO supports
having the Interconnection Customer pay the Transmission Provider al monies dueto
the Transmission Provider before it is alowed to obtain any Interconnection Study data
or results. Duke Energy argues that an Interconnection Customer's responsibility for
prudently incurred costs terminates either when the Transmission Provider receives the
Interconnection Customer's notice of withdrawal or, in the event the Interconnection
Customer is deemed to have withdrawn its application for interconnection, when the
Transmission Provider provides notice of withdrawal.

127. PJIM believes that the proposed language implies that if an Interconnection
Customer disputesits loss of Queue Position, it would remain in the queue pending
Dispute Resolution. PIM advocates instead the approach the Commission has accepted
in the PIM Tariff, that is, when an Interconnection Customer is disqualified from the
gueue, it is eliminated from the queue unless and until a Dispute Resolution process
restores its position.

Commission Conclusion
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128. The Commission agrees with FirstEnergy and WEPCO that Interconnection
Customers should be given an opportunity to address any deficiencies before their
requests are deemed withdrawn by the Transmission Provider. Proposed L GIP Section
3.6 isrevised in the Final Rule LGIP accordingly.

129. The Commission agrees with Duke Energy that an Interconnection Customer's
responsibility for a Transmission Provider's prudently incurred cost terminates at the
earlier of either when the Transmission Provider receives the Interconnection Customer's
notice of withdrawal or when the Transmission Provider provides a notice of withdrawal
after deeming an Interconnection Request to be withdrawn. The Commission aso agrees
with NYTO that when the Interconnection Customer withdraws its application, it must
pay all monies due to the Transmission Provider beforeit is allowed to obtain any
Interconnection Study data or results.

130. We agree with PIM that it is unreasonable for an Interconnection Customer to
maintain its Queue Position pending Dispute Resolution. In most cases, Dispute
Resolution and any related litigation would create delays, and it would be unfair to delay
the projects of lower queued Interconnection Customers while a higher-queued
Interconnection Customer's Queue Position isin dispute. The Commission clarifiesthis
section in the Final Rule LGIP accordingly.

131. Section 4 — Queue Position — Proposed L GIP Section 4 would establish the
Interconnection Customer's Queue Position (i.e., the chronological priority assigned to an
Interconnection Reguest), which would be used to determine both the order in which
studies are performed and the cost responsibility for the facilities necessary to
accommodate the Interconnection Request. At the Transmission Provider's option,
Interconnection System Impact Studies would be performed serially as | nterconnection
Requests are received or in clusters, as discussed below. Proposed LGIP Section 4 also
described when a Queue Position can be transferred to another entity, and when an
Interconnection Customer could modify its Interconnection Request without losing its
Queue Position.

132. Section 4.1 — General — Proposed L GIP Section 4.1 required the Transmission
Provider to assign a Queue Position to the Generating Facility based on the date and time
of receipt of avalid Interconnection Request. However, if the sole reason that an
Interconnection Request is deemed invalid islack of information required in the
Interconnection Request, and if the Interconnection Customer provides such information
in accordance with Section 3.3.3 of the proposed L GIP, the Transmission Provider
would then be required to assign the Interconnection Customer a Queue Position based
on the date and time that the Interconnection Request wasiinitially filed. The Queue
Position of each Interconnection Request would be used to determine the order of
performing the Interconnection Studies, which would determine the cost responsibility
for the facilities necessary to accommodate the Interconnection Request. Thisis because
the facilities needed for one Interconnection Customer are affected by the facilities
needed for other generators that come before it in the queue.

Comments
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133. TVA observesthat the level of commitment by Interconnection Customersto
complete an interconnection varies. A changein the request of a higher queued
Generating Facility will affect lower queued generators because it may require restudies.
It states that the "first-come, first-served" method rewards an Interconnection Customer
that smply isthefirst in line, even if it has not done the preparation to make a complete
and legitimate Interconnection Request. According to TVA, thisis costly and unfair to
other Interconnection Customers. It also assertsthat if an Interconnection Customer
seeks to change its Point of Interconnection, it should be placed in alower position in the
gueue. Ameren has similar concerns and states that it has a high withdrawal rate for
Interconnection Requests. It claims that fewer restudies would be needed if a
Transmission Provider could study only "serious’ requests.

134. American Wind Energy believes that projects in the queue when the Final Rule
takes effect should receive equal treatment under the new rule. It states that since
summer 2000 severa developers have accelerated their projects and have executed
interconnection agreements. These developers should be able to have their
Interconnection agreements revised to be consistent with the Final Rule LGIA.

135. PJIM believes that the proposed procedures do not help eliminate projects that are
not economically feasible. Accordingly, the Interconnection Customer should be
required to meet milestones to show significant commitment to a project. The fixed
schedule approach (which fixes atime period for completing an Interconnection Study
after the receipt of an Interconnection Request) undermines integrated regional planning,
since it forces planners to study each | nterconnection Request independently of other
Interconnection Requests that are located in close electrical proximity. PJM also notes
that such projects could have related effects on the Transmission System and overall
expansion alternatives.

136. PacifiCorp believesthat there will be problemsin the queuing and the
Interconnection System Impact Study processif an Interconnection Customer is allowed
to request an Interconnection Study when it does not expect to begin construction or
operations for along time. According to PacifiCorp, long lead times substantially
increase the uncertainty that the project will be completed. An independent
Transmission Provider should be given more flexibility in addressing these issues.

137. TECO Energy states that the Interconnection Request must provide a
demonstration of Site Control for the Generating Facility at the time of theinitial request
before it may enter the queue. It statesthat it isinefficient to commit a Transmission
Provider's resources to the study of arequest until the project achieves alevel of certainty
and specificity that justifies the commitment of resources, even though the
Interconnection Customer pays for the Interconnection Studies.

138. EEI, PSEG, and SoCal Edison all state that they generally support establishing a
single integrated queue per RTO region.

139. EEI states that Interconnection Service and delivery service are separate and that
there is no need to combine them. It believes that any combination of the two services



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 -35-

requires a single Interconnection Feasibility Study for severa generators, would likely
overly complicate the queuing process, and subsequently delay study completions. It
contends that the separation of interconnection and delivery servicesiscritical to
designing a queue that is appropriate for both non-Standard Market Design and Standard
Market Design service.

140. Xce observesthat the "first-come, first-served" queue process does not take into
account either the transmission planning requirements of RTOs or state integrated
resource planning statutes and rules, which often require the use of a"portfolio
approach™" whereby state-regulated load-serving entities select between competing
generation providers based on the total cost of generation and transmission.

141. Xce supports a process similar to the periodic "open season" used for gas
pipelines, in which the Transmission Provider or RTO would periodically solicit market
interest in incremental transmission capacity and then develop atransmission plan that
serves the various market needs at the lowest overall cost.

142. TXU wantsthe Final Rule to allow a Transmission Provider, RTO, or 1SO to
create queues that are periodically opened and closed, based on a predetermined time
period. Proposed projects should be placed into a queue according to the date of the
Interconnection Request.

143. American Wind Energy, NY1SO, and Tenaska believe that Queue Position should
not be used exclusively to determine the cost responsibility for the facilities necessary to
accommodate the Interconnection Request. American Wind Energy states that the first
wind project in the queue should not be required fund the Network Upgrades for what
logically will be along term large scale build-out of an entire wind resource area.

NY SO also contends that the Commission's proposal is not workablein the NY1SO
system because its interconnection cost allocation rules are not based on Queue Position.
Instead, Interconnection Facility costs are determined each year and allocated on the
basis of pro-rata electrical impact among the members of a group of projects that have
reached a specified point in the New Y ork State project permitting process.

Commission Conclusion

144. The Commission understands Ameren's and PIM's concerns that uncertainty about
project withdrawal creates difficulties for a Transmission Provider in planning for
necessary Network Upgrades. Having an Interconnection Customer and a Transmission
Provider establish agreed upon milestones at the Scoping Meeting should help to ensure
that the Transmission Provider's planning process reflects only the interconnection of
Generating Facilities that are making satisfactory progress toward completion. Also, a
Transmission Provider facing difficulties of this sort may wish to consider conducting
Interconnection Studies on a clustered basis (see discussion below). Factors other than
Queue Position also must be considered in determining the cost responsibility of an
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Interconnection Customer, especially when a Transmission Provider conducts
Interconnection Studies on a clustered basis. However, we believe that Queue Position
must play acritical role in determining cost responsibility, and expect the Transmission
Provider to give appropriate recognition to Queue Position when it developsits cost
alocation rules.

145. We agree with TV A's comment that moving the proposed Point of
Interconnection should lead to alower Queue Position if it isaMaterial Modification
under Final Rule LGIP Section 4.4.3. Section 4.1 isrevised accordingly in the Final
Rule.

146. With respect to TECO Energy's comments on the need to demonstrate Site
Control in theinitial application, the Commission notes that L GIP Section 3.3.1 and the
definition of Site Control in the Final Rule already require early demonstration of Site
Control or posting adeposit of $10,000. Section 7.2 of the Final Rule LGIP requires a
demonstration of Site Control prior to executing the Interconnection System I mpact
Study Agreement. We conclude that these provisions adequately demonstrate Site
Control.

147. There must be a single integrated queue per geographic region. We note that it
was the method generally agreed upon during the Commission staff's Technical
Conference on Queuing. However, we will afford an RTO or 1SO the flexibility to
propose queues and queuing rules designed to meet its regional needs.

148. Xcel'sand TXU's comments are addressed in the Commission Conclusions
discussion for Section 4.2 (Clustering), which follows.

149. Section 4.2 — Clustering — For the purpose of the Interconnection System Impact
Study, Section 4.2 of the NOPR LGIP permitted the Transmission Provider to study
Interconnection Requests serialy or in clusters. The Transmission Provider would be
allowed to simultaneously study all Interconnection Requests received during a period
not to exceed 90 Calendar Days (“the queue cluster window™) except requests for Energy
Resource Interconnection Service, which would be studied serially. The Transmission
Provider would be permitted to study an Interconnection Request separately if warranted
by Good Utility Practice based upon the electrical remoteness of the proposed Generating
Facility.

Comments

150. Various Transmission Providersincluding BPA, NYTO, and PIM recommend
that the queue cluster window be extended from 90 to 180 days so that the study process
may be fully integrated into the Transmission Provider's planning process, and to ensure
that one set of Interconnection Studies can be completed before the next round begins.
PIM states that a 180-day window reasonably balances the competing objectives of
compl eting Interconnection Studies as rapidly as possible and ensuring that the study
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process produces meaningful regional expansion plans that induce economically efficient
decisions by generation developers. PSEG sees merit in the clustering approach, but
states that it should be tied to the planning process and have specified start and end dates.
PJIM opposes the requirement to study requests for Energy Resource Interconnection
Service seridly, arguing that most of the tests applied to Energy Resource
Interconnection Service and Network Resource Interconnection Service are the same.

151. The Midwest SO seeks clarification whether a cluster refersto a group of
Interconnection Requests that were submitted during a specified time period, such as 90
Calendar Days, or to agroup of Generating Facilities that are located in geographic
proximity to one other, or both. The Midwest SO seeks further clarification whether
each Interconnection Request isto be studied serially within the cluster in order to
determine the cost of Network Upgrades for each, or all of the Interconnection Requests
are to be studied simultaneously, which will determine only the total cost of Network
Upgrades. It arguesthat if the latter isthe case, the Commission will need to prescribe a
way to alocate the total cost of Network Upgrades to each Interconnection Customer
within the cluster.

152. American Wind Energy states that clustering is the best method to interconnect
both large and small generatorsin abalanced regiona planning process, and also
facilitates the coordinated completion of a useful Interconnection System Impact Study.

Commission Conclusion

153. Inthe Final Rule, we are setting the queue cluster window for conducting
Interconnection System Impact Studies at 180 Calendar Days. Asthe commenters make
clear, the principa benefit of studying Interconnection Requestsin clustersisthat it
allows the Transmission Provider to better coordinate Interconnection Requests with its
overall transmission planning process, and, as aresult, achieve greater efficiency in both
the design of needed Network Upgrades and in the use of its planning resources. We are
persuaded by the arguments of PIM and others that the proposed 90-day cluster window
Istoo short to achieve this result, and that a 180-day window is more appropriate.

154. We are also persuaded by PIM that if the Transmission Provider elects to study
Interconnection Requestsin clusters, requests for both Energy Resource I nterconnection
Service and Network Resource Interconnection Service should be included in the
clustered Interconnection Studies. Requiring the Transmission Provider to perform
System Impact Studies for Energy Resource Interconnection Service requests on a serial
basis would mean that many of the efficiency benefits of clustering would belost. When
a Transmission Provider conducts Interconnection Studies on a clustered basis, the
Interconnection Customer may have to wait longer to obtain study results than it would if
its request were studied serially. However, some of the information that an
Interconnection Customer needs is provided by the Interconnection Feasibility Study,
which is conducted serialy and early in the study process.

155. Clustering is strongly encouraged in queue management and the Interconnection
Study process for all Transmission Providers. We vigorously support the use of queue
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windows to manage the Interconnection Study process. In response to the Midwest 1SO's
comments, Final Rule IP Section 4.2 has been modified to better explain the clustering
process. Queue windows with regular, fixed opening and closing dates are essential to
an orderly process. Once fixed, any changes to these dates should be announced with a
posting on the Transmission Provider's OASIS at least 180 days in advance of the
change. Cluster windows enable the Transmission Provider to evaluate all pending
Interconnection Requests periodically and systematically in light of the Transmission
Systems's capabilities at the time of each clustered Interconnection System Impact Study.

156. Clustering (by queue position and electrical location) ensures that the regional
expansion plan considers all uses of the Transmission System and enables expansion of
the system to be accomplished in the most efficient manner reasonably achievable.
However, projectsthat are electrically isolated can still be studied independently.
Additionally, alocation of cost responsibility for system upgrades and jointly used
facilitiesis more readily managed by studying requestsin clusters. Absent the ability to
cluster interconnection requests, it is difficult to distinguish the Transmission Provider's
cost responsibility for baseline reliability upgrades from the responsibility of
Interconnection Customers and other developers for the costs of upgrades required to
accommodate their Interconnection Requests since each request would have to be studied
serially. Equally important, Interconnection Studies for smaller generators can be more
easily expedited. These efficiencies are best obtained using clustered queue windows,
not through the sequential processing of Interconnection Requests.

157. Section 4.3 — Transferability of Queue Position — The Commission proposed in
Section 4.3 of the NOPR LGIP that an Interconnection Customer may transfer its Queue
Position to another entity if such entity acquires the Generating Facility identified in the
Interconnection Request and the Point of Interconnection does not change.

Comments

158. National Grid states that the Commission should resist requests from those that
propose to make Queue Position a tradable commodity to gain flexibility over the timing
of their proposed projects. National Grid offers several arguments against allowing this:
(1) it would create an unnecessary commodity that would encourage gaming in
competitive markets, (2) it would render the interconnection queue process
unmanageabl e because the trading of Queue Positions would make it impossible to build
sets of assumptions on which to base studies, (3) it would add another layer of
administrative burdens for Transmission Providers; and (4) the disputes over Queue
Position that are likely to arise would divert the Transmission Provider's attention away
from facilitating reasonably prompt interconnections. Instead, the Commission should
adopt a subordinate application process like the one implemented in NEPOOL, which
allows a project sponsor to accel erate the construction and operation of itsfacilities
application ahead of other projects in the queue in return for the sponsor's assumption of
the risks associated with building the facilities in a sequence different from the study
order of the queue.
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159. The CPUC believesthat changes resulting from an Interconnection Customer
selling its Queue Position could harm subsequent Interconnection Customersin the
gueue, since it could affect the portfolio of technologiesin the queue and the diversity of
the Transmission System as awhole. According to the CPUC, an Interconnection
Customer wishing to sell its position should be required to provide assurances that it will
pay not only for any Interconnection Studies needed as aresult of the change, but also for
the costs to subsequent Interconnection Customers in the queue as aresult of the change.
The seller of the Queue Position should also be liable for any obligations that the buyer
of the position is unable to fulfill in the event of a Default.

Commission Conclusion

160. While the commenters raise legitimate concerns with Queue Position trading in
general, we conclude that the restrictions on transferability that are already contained in
Section 4.3 address these concerns. Section 4.3 of the Final Rule LGIP permitsan
Interconnection Customer to transfer its Queue Position to another entity only if such
entity acquires the specific Generating Facility identified in the Interconnection Request
and the Point of Interconnection does not change. These limitations on transferability
greatly reduce the potential impact on lower queued Interconnection Customers. The
new Interconnection Customer would aso be required to show, under Section 4.4.3 of
the Final Rule LGIP, that any proposed change is not a Material Modification.

161. Section 4.4 — Modifications— Proposed L GIP Section 4.4 would have required
that the Interconnection Customer submit to the Transmission Provider, in writing,
modifications to any information provided in the Interconnection Request. Either the
Interconnection Customer or the Transmission Provider would be permitted to identify
changes to the planned interconnection that may reduce the costs and increase the
benefits (including reliability) resulting from the interconnection. If the changes are
acceptable to the Transmission Provider and Interconnection Customer (such acceptance
not to be unreasonably withheld), the Transmission Provider would make the necessary
changes and proceed with interconnection restudies in accordance with Sections 6.4, 7.6
and 8.5 of the LGIP, as applicable. Accordingly, the Generating Facility would retain its
Queue Position.

162. Section 4.4.1 — Proposed LGIP Section 4.4.1 LGIP would allow an
Interconnection Customer to make the following modifications to its I nterconnection
Request, provided that it makes them before returning the executed Interconnection
System Impact Study Agreement to the Transmission Provider: (1) areduction of as
much as 60 percent in the megawatt output of the proposed project, (2) modification of
the technical parameters associated with the Generating Facility technology or the
step-up transformer impedance characteristics, (3) modification of the interconnection
configuration, or (4) any other type of change except to the proposed Point of
Interconnection. Any increase in the Generating Facility's megawatt output would be
placed at the end of the queue.

Comments
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163. Dynegy argues that item (4) is confusing, makes the other itemsin the list
redundant, and does not belong in this section. Several commenters, including Duke
Energy and WEPCO, advocate allowing an Interconnection Customer to increase the
output of its Generating Facility by up to ten percent of the voltage level of thelineto
which it is interconnecting without affecting its Queue Position.

Commission Conclusion

164. We agree with Dynegy that item (4) does not belong in thissection. Theitem
more appropriately belongsin Section 4.4.3. Accordingly, Final Rule LGIP Section
4.4.3 includes the following sentence: "Any change to the Point of Interconnection shall
constitute a Material Modification."

165. Wergect the other commenters proposal to allow an Interconnection Customer to
Increase the output of its Generating Facility by up to ten percent. The percentage by
which the capacity of the proposed Generating Facility could be increased without
substantially changing the size and configuration of necessary Network Upgrades needed
to accommodate the change in output would depend on the size and location of the
Generating Facility and the voltage level at the Point of Interconnection, among other
things. This could vary significantly from case to case, and may well be less than ten
percent.

166. Section 4.4.3 — Proposed L GIP Section 4.4.3 would have required that, prior to
making a modification other than one specifically permitted by Sections4.4.1, 4.4.2, and
4.4.5, the Interconnection Customer may first ask the Transmission Provider to evaluate
whether the modification is actually a Material Modification. A Material Modification
would be amodification that has a material effect on the cost or timing of alower queued
Interconnection Customer. The Transmission Provider would be required to evaluate the
proposed modification and inform the Interconnection Customer in writing whether the
modification would considered be a Material Modification. The Interconnection
Customer could then either withdraw the proposed modification or submit a new
Interconnection Request for such modification.

Comments

167. SoCal Water District and Dynegy ask the Commission to clarify the definition of
Material Modification to avoid disputes between the Parties regarding the Generating
Facility's Queue Position. Ameren argues that a modification that is proposed as not
being "material" may in fact be aMaterial Modification. FirstEnergy opposes giving the
Transmission Provider the discretion to determine whether arequest isa Material
Modification. El Paso observesthat reading proposed L GIP Sections 4.4.3 and 4.4.5
together implies that the Transmission Provider will be forced to judge whether an
extension of three years or more is material and to determineif acost effect or other
project change is material. El Paso supports defining a Material Modification as. (1) a
change greater than 12 monthsin Commercial Operation Date, (2) an increase of greater
than $100,000 or 10 percent in the Transmission Provider's cost that a later queued
Interconnection Customer would bear; or (3) a change greater than five milesin the
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location of, or any change in the voltage level at, the Point of Interconnection. Edison
Mission believes that the Final Rule LGIP should clarify the effect of material
improvements and modifications to existing Generating Facilities on the interconnection
status and the rights of such Generating Facilities. The Bureau of Reclamation expresses
concern that the NOPR does not define how or when an existing Interconnection
Customer would be affected by Material Modifications. The Bureau of Reclamation is
concerned because design and approval of its generator refurbishment is afederal
responsibility and would be subject to the federal appropriation process.

Commission Conclusion

168. Itisnot necessary to revise proposed L GIP Section 4.4.3 to define precisely what
constitutes a Material Modification. The impact of amodification dependsin large part
on the size, location, type of project and the configuration of the Transmission Provider's
Transmission System. The various Interconnection Studies will identify the
modification's impact on other Interconnection Customers. Thisimpact determinesif the
changeisindeed a Material Modification. We leaveit to the Transmission Provider to
make that determination; however, it must do so on areasonable basis.

169. Section 4.4.4 — Proposed LGIP Section 4.4.4 in the NOPR LGIP provided that,
upon receipt of an Interconnection Customer's request for modification permitted under
Section 4.4, the Transmission Provider would perform any necessary additional
Interconnection Studies as soon as practicable, but in no event later than 30 Calendar
Days after receiving notice of the Interconnection Customer's request. Any additional
Interconnection Studies resulting from such modification would be done at the
Interconnection Customer's expense.

Comments

170. Exelon assertsthat this section is not practical and is punitive to all lower queued
Interconnection Customers. It contends that each time a modification is requested, a
Transmission Provider or Transmission Owner must begin studying the modification
within 30 Days and all work on the Interconnection Studies of all lower queued
Interconnection Customers must be halted.

Commission Conclusion

171. We adopt Section 4.4.4 as proposed. While any modification that requires
additional study can pose a challenge to the Transmission Provider's schedules and
resources, the modifications that are permitted under Section 4.4 occur early enough in
the study process that their effect on Interconnection Customers lower in the queue
should be limited. Furthermore, since al Interconnection Requests are evaluated in the
same restudy, this provision appropriately balances the Interconnection Customer's need
for flexibility to change the project with the Transmission Provider's need for certainty in
resource costs and schedules.
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172. Section 4.4.5 — Section 4.4.5 of the NOPR LGIP provided that an extension of
less than three cumulative years in the Commercial Operation Date of the Generating
Facility should not be considered a Material Modification and should be treated in the
same manner asin Section 12.3 (Construction Sequencing).

Comments

173. Sdlt River Project seeks clarification on what to do when the original In-Service
Date is at the maximum allowable ten years (under Proposed L GIP Section 3.3.1) and
thereisarequest for athree year extension. Duke Energy supports allowing an
Interconnection Customer to request an extension of all dates, including the In-Service
Date, for periods of less than three cumulative years. Sempra believes that the
Transmission Provider needs greater flexibility to manage and evaluate its Transmission
System for delays of more than one year.

174. Westconnect RTO finds that two provisionsin this Section contradict Western
Electricity Coordinating Council (WECC) procedures. They are alowing the
Interconnection Customer to decide to extend its Generating Facility's Commercial
Operation Date for up to atotal of three cumulative years and providing that such
extensions are not material and should be handled through construction sequencing.
Westconnect RTO asserts that regional practices concerning transmission planning and
reliability should be honored.

175. SoCal PPA and El Paso believe that athree year period is an unreasonably long
time to permit suspension of interconnection because it interferes with the Transmission
Provider's ability to manage the queue and plan its system.

Commission Conclusion

176. With respect to Salt River Project's request, we clarify that the term contained in
Final Rule LGIP Section 3.3.1 isten years, or longer if the Transmission Provider agrees.
Furthermore, such agreement shall not be unreasonably withheld. This clarification also
addresses Duke Energy's and Sempra's concerns.

177. With respect to Westconnect RTO's assertion that this section contravenes WECC
procedures, as stated above, we would permit modifications to the Final Rule LGIA and
Final Rule LGIP where the Transmission Provider shows that there are legitimate
regional differences, such asthe WECC procedures, that would support such
modifications. Asto other arguments that three yearsis an unreasonably long time to
permit extensions of the Commercial Operation Date, the Commission recognizes that
such flexibility places a burden on the Transmission Provider's expansion planning
process, but these extensions in most cases are well within the scope of other unforeseen
changes that affect the planning process. The Final Rule therefore adopts Section 4.4.5
as proposed.

178. Section 5—Proceduresfor Interconnection Requests Submitted Prior to
Effective Date of I nterconnection Procedures— Section 5 of the proposed LGIP



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 -43 -

described the procedures for assigning a Queue Position prior to the effective date of the
Final Rule LGIP. It also proposed atransition process for a Transmission Provider with
an Interconnection Request that is outstanding when the Final Rule takes effect.

179. Section 5.1 — Queue Position for Pending Requests — Proposed L GIP Section
5.1 provided that any Interconnection Customer assigned a Queue Position prior to the
effective date of the Final Rule LGIP would retain that Queue Position. Also, if an
Interconnection Study Agreement has not been executed as of the Final Rule effective
date, then that Interconnection Study and subsequent I nterconnection Studies would be
processed in accordance with the Final Rule. However, an executed I nterconnection
Study Agreement would be completed in accordance with the termsin place at the time
of execution of that agreement. The proposed section also provided that if an
Interconnection agreement has been tendered as of the Final Rule effective date, the
Transmission Provider and Interconnection Customer would finalizeitsterms. To the
extent necessary, outstanding requests would transition to the Final Rule procedures
within areasonable period of time, not to exceed 60 Caendar Days. Reasonable
extensions would be granted.

Comments

180. The Midwest SO recommends adding a subsection to the LGIP that permits
Interconnection Requests in existing queues of non-RTO Transmission Providersto be
merged into the queue of the RTO or I SO based on the original request dates at the time
the Transmission Provider joinsthe RTO.

181. Central Maine supports the grandfathering of existing interconnection agreements
that are filed with and accepted by the Commission as of the effective date of the Final
Rule LGIP and Final Rule LGIA.

182. Sempraarguesthat it isinappropriate to mandate Parties to agree to an
Interconnection agreement tendered but not fully negotiated prior to the issuance of the
Final Rule because, otherwise, the tendering Party could tender them on the eve of the
Final Rule going into effect and the other Party would be compelled to negotiate under
the Final Rule'sterms and conditions. Therefore, either Party should be permitted to set
aside unexecuted but tendered interconnection agreements prior to the effective date of
the Final Rule.

183. MidAmerican states that the proposed provision of Section 5.1.2, which
established atransition period from the old queue processes to the new Final Rule
provisions that should not exceed 60 days, is practical only for projectsthat are in their
early stages. It proposes adding the phrase "provided that any existing interconnection
agreement or Interconnection Study Agreement shall remain in full force and effect” for
projects that have an executed interconnection agreement. MidAmerican aso states that
the Commission should clarify that this transition period is only for those outstanding
requests for which Interconnection Studies Agreements and interconnection agreements
have yet to be executed prior to the Final Rule going into effect. Similarly, Central
Maine seeks clarification of the meaning of pending or outstanding requests.
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184. BPA statesthat this provision should be clarified with regard to the circumstances
under which an Interconnection Customer with an existing Interconnection Request may
request an extension of applicable deadlines.

Commission Conclusion

185. The purpose of Proposed L GIP Section 5.1 was to ensure that a Generating
Facility that has an established Queue Position prior to the Final Rule taking effect will
continue to hold its position. Thisis also the case mentioned by the Midwest 1SO for
merging new members into the RTO's queue when the Transmission Provider joins an
RTO. However, on compliance, discretion will be granted to RTOs or I SOs to propose
gueuing rules customized to their needs, in accordance with the "independent entity
standard" (described in Part I1.C.5).

186. Under proposed LGIP Section 5.1.1, the Interconnection Studies for which the
Parties have an executed Interconnection Study Agreement would be completed under
the Interconnection Study Agreement's terms, but any remaining studies would be
completed under the Final Rule LGIP study procedures. The Commission concludes that
this situation may cause confusion and unnecessary complications in the event that the
Transmission Provider's existing study procedures conflict with those in the Final Rule
LGIP. To provide further clarification, and to prevent situations in which an
Interconnection Customer may be forced to comply with conflicting or redundant study
requirements, the Commission modifies this section to give the Interconnection
Customer achoice. Under the Final Rule LGIP Section 5.1.1.2, if an Interconnection
Customer has signed an Interconnection Study Agreement as of the effective date of the
Final Rule, the Interconnection Customer will have the option to either continue with the
rest of its Interconnection Studies under the Transmission Provider's existing study
process or complete those remaining studies for which it does not have asigned
Interconnection Study Agreement under the Final Rule LGIP.

187. Inresponseto Centra Maine, we clarify that existing interconnection agreements
that are filed with and accepted by the Commission prior to the effective date of this
Final Rulewill remain in effect. Regarding Sempra's request to allow the Partiesto set
aside interconnection agreements tendered but not executed before the issuance of the
Final Rule, the Commission concludes that this decision is best |eft to the discretion of
the Parties. If the Parties decide to continue their negotiations, they have until the Final
Rul€'s effective date to submit their agreement to the Commission to qualify for
grandfathering. Accordingly, Final Rule LGIP Section 5.1.1.3 states that an executed or
unexecuted interconnection agreement submitted for approval by the Commission before
the effective date of the Final Rule will be grandfathered and will not be rejected simply
for failing to conform to the Final Rule LGIA.

188. With respect to Central Maine's and MidAmerican's requests for clarification of
the term "outstanding requests” in Section 5.1.2, we clarify that the term refersto any
reguest for interconnection that has been submitted to a Transmission Provider but has
not yet been submitted to the Commission for approval prior to the effective date of this
Final Rule.



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 -45 -

189. Thereisno need to adopt MidAmerican's proposed language regarding the
adequacy of a60 day transition period in Section 5.1.2 since the Final Rule allows an
Interconnection Customer to extend deadlines, and the 60 day period applies only to
Interconnection Requests with outstanding studies for which an Interconnection Study
Agreement has not been executed. We expect the Parties to work together during the
transition period to ensure that no Interconnection Request is unreasonably delayed.

190. Finally, we deny BPA's request to explain the circumstances under which an
Interconnection Customer may request an extension because these circumstances are
likely to differ in each case. However, we expect that a Transmission Provider will grant
an extension if it can be reasonably accommodated in a nondiscriminatory manner in the
trangition to the Final Rule LGIP.

191. Section 5.2 — New Transmission Provider — Proposed LGIP Section 5.2
provided that if the Transmission Provider transfers control of its Transmission System to
asuccessor Transmission Provider while an Interconnection Request is pending, the
origina Transmission Provider would also transfer to the successor any deposit or
payment that exceeds the cost that it hasincurred. The original Transmission Provider
would be required to coordinate with the successor to complete any appropriate
Interconnection Study. If an Interconnection Agreement has not been executed or if an
unexecuted Interconnection Agreement has been filed with the Commission, the
Interconnection Customer would have the option to complete negotiations with either the
initial Transmission Provider or the successor.

Comments

192. Dairyland Power observesthat the initial Transmission Provider should provide
interest to the successor when the balance of deposits or paymentsistransferred. Also, if
the study costs of the new Transmission Provider exceed the amount of the deposit, it is
reasonable that the Interconnection Customer make up the difference.

193. Without explanation, NY TO states that the Interconnection Customer should not
have the option of negotiating with a successor Transmission Provider.

Commission Conclusion

194. With respect to Dairyland Power's comment, the Commission clarifies that any
additional costs incurred by the successor in excess of the deposit amounts must be
treated in accordance with the Final Rule and paid upon completion of the
Interconnection Studies. The Commission does not adopt NY TO's position and instead
permits the Interconnection Customer to negotiate with the successor Transmission
Provider.

195. Section 6 —Interconnection Feasibility Study
Section 7 — Interconnection System Impact Study
Section 8 — Inter connection Facilities Study
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Section 10 — Optional I nterconnection Study — Proposed LGIP Sections 6, 7
and

8 describe (1) the analyses that would be conducted for each of the Feasibility, System
Impact, and Facilities Studies, (2) the Interconnection Customer's responsibility
regarding the actual cost of each study and of any restudies that may be required; and (3)
the right an Interconnection Customer would have to maintain its Queue Position and
substitute a Point of Interconnection, identified by either the Transmission Provider or
the Interconnection Customer, if any of these Interconnection Studies uncovers a result
that the Interconnection Customer and Transmission Provider did not contemplate during
the Scoping Meeting. These sections would aso allow an Interconnection Customer to
direct that one of the alternative Points of Interconnection specified in the related
Interconnection Feasibility Study Agreement and Scoping Meeting be used if the
Transmission Provider cannot agree on a substitute Point of Interconnection.

196. Section 10 proposed that the Interconnection Customer may ask the Transmission
Provider to perform areasonable number of Optional Interconnection Studies. An
Optional Interconnection Study would be a sensitivity analysis based on assumptions
provided by the Interconnection Customer. The scope of the Optional Interconnection
Study would be to identify the Interconnection Facilities, Network Upgrades and the
costs that may be required to provide transmission service or Interconnection Service.

197. Thefollowing paragraphs group together discussions of Sections6, 7, 8, and 10
because of the relationships among the topics and provisions.

General Comments Related to the Feasibility Study, the
System Impact Study, the Facilities Study and the
Optional Interconnection Study

198. A number of commenters, including El Paso, FirstEnergy, the Midwest SO,
National Grid, and PJM, are concerned that the proposed Interconnection Studies will
take longer to compl ete than the Interconnection Studies that a Transmission Provider
typically performs today, and will lead to delays in the development of new generation
projects. TVA believesthat the study deadlines are unrealistic, particularly for
Transmission Providers with medium to large interconnection queues. It opposes having
to study the Energy Resource Interconnection Service and Network Resource
Interconnection Service during each phase of the Interconnection Study process. Instead,
TV A proposes that the Interconnection Customer should be able to designate only one
Interconnection Service for study purposes or adjusting thetime linesin Sections 6, 7, 8,
and 10 to reflect the increased scope of work required by giving the Interconnection
Customer such aternatives. Imperial Irrigation opposes the NOPR's proposed
Interconnection Studies because it does not have enough resources to conduct them.

NY SO urges the Commission to alow for regional differencesin the Final Rule.

199. Entergy opposes giving the Interconnection Customer the ability to continually
modify its selected Point of Interconnection throughout the study process. TV A opposes
an Interconnection Customer maintaining its position in the queue if the Interconnection
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Customer changesits Point of Interconnection in any of the Interconnection Studies.

PIM believes that to allow the Interconnection Customer to require restudies throughout
the Interconnection Study processis inconsistent with aworkable regional planning
process.

200. Sempra opposes setting a dollar figure for good faith estimates of Interconnection
Study costs in the standardized study agreements that are attached as appendices to the
Final Rule LGIA. It supports leaving the cost estimates blank in the appendices, with the
expectation that the Transmission Provider would provide the timely good faith estimate
later. Sempra also supports limiting the Transmission Provider's ability to pass on cost
overruns to the Interconnection Customer.

201. Central Maine notes that the proposed Interconnection Study agreements would
fix the "good faith estimated cost for performance” of each particular study. It argues
that this is inappropriate because Interconnection Study costs vary greatly from one
Generating Facility to another. It believesthat Transmission Providers should be able to
tailor each Interconnection Study agreement to the particular Generating Facility, and to
include the good faith Interconnection Study cost estimate in each such agreement. If
prepayment of Interconnection Study costs is not required, the deposit should be a
percentage of the estimated total Interconnection Study cost, as opposed to afixed dollar
amount.

202. Several commenters seek additional requirements in assigning cost responsibility
for Interconnection Studies to the Interconnection Customer. Central Maine notes that
there are no proposed payment terms governing restudies, and supports clearly stating
that the Interconnection Customer should bear full cost responsibility for arestudy. BPA
supports requiring the Interconnection Customer to pay the estimated cost of the
Interconnection Feasability Study in advance under Sections 6.1 and 7.2. National Grid's
position is that the Interconnection Customer should prepay the costs of all
Interconnection Studies because the Transmission Provider is exposed to the risk of
nonpayment. Central Vermont PSC believes that the Interconnection Customer should
bear study costsinvolving an Affected System.

203. Several entities seek clarification on the proper scope of, and standards for, the
Interconnection Studies. Cal ISO believes that a study should encompass conditions that
include off-peak scenarios and contingency conditions. Entergy and Westconnect RTO
argue that the NOPR L GIP does not mention types of Interconnection Studies other than
load flow, short circuit, and stability studies. They suggest that the scope of the
Interconnection Studies not be limited to these named analyses, but be expanded to
include additional Interconnection Studies conducted in accordance with Good Utility
Practice. PSNM supports expanding the scope of Interconnection Studies to encompass
any analyses dictated by Good Utility Practice and allow for additional time on
specialized Interconnection Studies, if needed. PacifiCorp supports permitting the
Transmission Provider to require additional Interconnection Studies recommended or
required by aregional reliability council, including remedial action margin studies.
Georgia Transmission believes that the Transmission Provider's obligation under
Sections 6.2 and 6.3 isinconsistent with the limited scope of the Interconnection
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Feasibility Study, which is defined to consist only of a power flow study and a short
circuit analysis.

204. Southern asks whether, if one Interconnection Request is required to be restudied
by a date certain, all other lower queued requests would have to be restudied by that same
date. Southern believesthat this would be unworkable and unrealistic.

205. NYTO seeks details on specific study procedures for each of the Interconnection
Studies.

Comments Related to I nter connection Feasibility Studies

206. SoCa Water District argues that an Interconnection Customer should lose its
position in the queue when the Interconnection Feasability Study uncovers aresult that
was not contemplated during the Scoping Meeting, instead of being allowed to designate
adifferent site for the Point of Interconnection, as proposed. It says that this will
encourage the Interconnection Customer to make the right choice at the beginning. It
also comments that the Interconnection Customer should not be assigned a Queue
Position until after the completion of the Interconnection Feasability Study.

207. NSTAR believes that Interconnection Feasibility and Interconnection Facilities
Studies should be at the option of the Interconnection Customer.

208. The Midwest 1SO points out that it is not always possible to determine accurately
when an Interconnection Customer in a high Queue Position will actually come on line
and that this could affect the accuracy of the Interconnection Feasability Study requested
by alower queued Interconnection Customer.

209. Sempra supports allowing a Transmission Provider or Transmission Owner to
consider in its Interconnection Studies the In-Service Dates of al proposed generation
projects, even those lower in the queue. Thisis so that the studies produce sound results
for reliability purposes and consider al projects that will come on line at approximately
the same time.

Comments Related to I nter connection System Impact Studies

210. FirstEnergy opposes as unreasonably short the proposed three day period of time
during which a Transmission Provider must give an Interconnection Customer a non-
binding good faith estimate of the cost and time frame for completing an Interconnection
System Impact Study.

Comments Related to Optional I nterconnection Studies

211. Proposed LGIP Section 10.1 would alow the Interconnection Customer to ask the
Transmission Provider to perform areasonable number of Optional Interconnection
Studies on or after the date the Interconnection Customer receives the results of the
Interconnection System Impact Study associated with its Interconnection Request. A
Transmission Provider would have five days from the date it receives arequest for an
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Optional Interconnection Study to give the Interconnection Customer an Optional
Interconnection Study Agreement. Commenters raise concerns with the requirement to
perform Optional Interconnection Studies, cost responsibilities for such studies, and the
proposed deadlines.

212. Southern opposes alowing an Interconnection Customer to require that a
Transmission Provider perform Optional Interconnection Studies. Southern believes that
Optional Interconnection Studies will delay the process by tying up Transmission
Provider resources that could be dedicated to performing the required studies. BPA
contends that alowing the Interconnection Customer to require an unspecified number of
Optional Interconnection Studies, while requiring that the standard Interconnection
Studies be performed within the standard deadlines, places an unreasonable burden on
the Transmission Provider.

213. Nevada Power opposes having to conduct Optional Interconnection Studies on the
grounds that allowing changesto the original Interconnection Request violates the queue
rights of other Interconnection Customers by giving additional study time and priority to
the Optional Interconnection Study request. Dominion Resources makes a similar point.

214. SoCa Edison believesthat the Final Rule should provide for Optional
Interconnection Studies (1) that are performed outside the NOPR LGIP timeline, (2) if it
is understood by the Interconnection Customer who elects to implement a study that
implements Material Changes, that it could impact the Generating Facility's Queue
Position; and (3) may not exceed for each requester a maximum of two Optional
Interconnection Studies. NY SO urges the Commission to delete Section 10.1 to reduce
the number of studies that the Transmission Provider must perform. The Midwest ISO
believes that the Interconnection Feasibility Study may be elected and can serve as the
Optional Interconnection Study described in Section 10.

215. Ontheissue of cost responsibility, Central Vermont PSC supports having the
Interconnection Customer compensate the Transmission Provider for the costs of an
Optional Interconnection Study, including all chargesincurred by an Affected System.

216. With respect to the deadlines associated with Optional Interconnection Studies,
FirstEnergy believes that the five day turnaround period for the Transmission Provider to
provide an Optional Interconnection Study Agreement, as called for in Section 10.1, is
too short and that aten day period would be better. Cal 1SO also supports aten day
turnaround time.

Commission Conclusion — General Comments

217. The proposed time frames for completing Interconnection Studies are reasonable.
For each of the studies, the NOPR LGIP allows for the possibility that the Transmission
Provider will not be able to complete the study within the allotted time. In these cases,
the NOPR LGIP provides that the Interconnection Customer and the Transmission
Provider will come to an acceptable accommodation. Asto Imperial Irrigation's concern
that it lacks sufficient resources to conduct the Interconnection Studies, Section 13.4
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gives the Parties the option of using a contractor to complete the required studies at the
Interconnection Customer's expense and Section 4.2 alows the Transmission Provider to
cluster Interconnection Studies, thereby saving time and money.

218. We believe that the proposed I nterconnection Study deposit amounts are high
enough to ensure that an Interconnection Customer is serious about its Interconnection
Request. In the absence of standardized Interconnection Study cost estimates, a
Transmission Provider could set the Interconnection Study costs at such high levels so as
to discourage entry by competing generators.

219. Central Maine does not identify the benefits of making Interconnection Study
deposits a percentage of the estimated I nterconnection Study costs. Because the
proposed dollar amounts are reasonable and are the result of the consensus process, the
Commission adopts them for the Final Rule LGIP.

220. Wefind that the proposed provisions regarding the payment of study costs by the
Interconnection Customer are adequate. The NOPR LGIP makes clear that the
Interconnection Customer is responsible for the actual costs of al Interconnection
Studies. We rgject the proposal that the Interconnection Customer fully prepay the costs
of Interconnection Studies because the advance payment would be based on
Transmission Provider estimates rather than actual costs. The Commission recognizes
that the costs of performing Interconnection Studies may vary by Interconnection
Customer because each interconnection isunique. The unique features of each
interconnection should be identified either in the Scoping Meeting or early in the
Interconnection Study process so that the Transmission Provider can offer the
Interconnection Customer a reasonable estimate of what the actual study costs will be.
However, we will require the Transmission Provider to provide a detailed and itemized
accounting of the Interconnection Study costs in the relevant invoices. If the
Interconnection Customer disputes the study cost, it may pursue dispute resolution
procedures as described in Section 13.5 of the Final Rule LGIP.

221. With regard to commenters various concerns about the proper scope of, and
standards for, the Interconnection Studies, the Commission emphasi zes that the Final
Rule LGIP should not be interpreted as preventing the Transmission Provider from
studying I nterconnection Requests in accordance with Good Utility Practice and regional
reliability requirements. The Transmission Provider may conduct necessary
Interconnection Studies using any standards that are generally accepted within the region
and consistently applied to all generation projects, including those of the Transmission
Provider. If these standards differ from those specified in the LGIP, the Transmission
Provider must include them in its compliance filing and may implement them only upon
approval of the Commission. For thisreason, we decline to specify detailed study
procedures for each Interconnection Study beyond what is specified in the Final Rule
LGIP.

Commission Conclusion — I nterconnection Feasibility Studies
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222. With regard to the concern that allowing changes to original Interconnection
Requests would be unworkable and would violate the rights of lower queued
Interconnection Customers due to the need to conduct numerous restudies, the Final Rule
allows the Transmission Provider to take additional time to complete the necessary work.
In addition, although lower queued I nterconnection Customers may be harmed when
their Interconnection Requests must be restudied due to actions of an Interconnection
Customer higher in the queue, they also benefit from the flexibility to request that the
Transmission Provider study a substitute Point of Interconnection. In this respect, the
Commission finds that the NOPR L GIP strikes an appropriate balance and, accordingly,
adoptsit in the Final Rule.

223. Regarding Sempra’s question about which projects within the queue should be
considered when performing Interconnection Studies, the Commission requires the
Transmission Provider to consider in its Interconnection Studies all generators with both
higher and lower queued Interconnection Requests that could affect the Network
Upgrades associated with integrating these generators with the Transmission System, as
specified in the Final Rule LGIP.

Commission Conclusion — I nterconnection System I mpact Studies

224. Inresponse to FirstEnergy's comment that there isinsufficient time to provide cost
and time estimates for completing an Interconnection System Impact Study, we find that
three Business Days is reasonable. \We note that prior to the Interconnection System
Impact Study, the Transmission Provider will have conducted the I nterconnection
Feasibility Study and the Parties will have met to discuss the study results. Accordingly,
through this ongoing process, the Transmission Provider will have had ample time to
anticipate and prepare such estimates.

Commission Conclusion — Optional Interconnection Studies

225. The Commission finds that commenters' concerns about allowing an
Interconnection Customer to request Optional Interconnection Studies are misplaced.
Such studies are for informational purposes only and are to be completed within an
agreed upon time period using Reasonable Efforts. If Optional Interconnection Studies
place too great a burden on the resources of the Transmission Provider, the Final Rule
permits the use of a contractor at the Interconnection Customer's expense. The
Commission is neither eliminating these provisions nor, as SoCal Edison proposes,
limiting the number of Optional Interconnection Studies an Interconnection Customer
may request. These studies may provide information needed by the Interconnection
Customer. Since the Interconnection Customer pays for the Optional Interconnection
Study and a contractor may be used for this purposes, the impact on a Transmission
Provider isminimal.

226. Section 9 —Engineering & Procurement (" E& P") Agreement (In the NOPR:
Agreements) — Proposed L GIP Section 9 provided a mechanism for the Transmission
Provider and the Interconnection Customer to enter into an Engineering & Procurement
Agreement prior to executing the LGIA. An Interconnection Customer may ask that the
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Transmission Provider begin engineering and procurement of long lead-time items
necessary for the establishment of the interconnection. The Transmission Provider is not
obligated to offer an agreement if the Interconnection Customer isin Dispute Resolution
asaresult of an alegation that the Interconnection Customer has failed to meet any
milestones or comply with any other sections of the LGIP. This section also specifies the
cost and other obligations of the Interconnection Customer.

Comments

227. Capine and Duke Energy propose that Section 9.1 be expanded to cover
situations where the construction of certain Network Upgrades takes place prior to the
execution of the LGIA. Duke Energy states that the Transmission Provider should be
prohibited from refusing to enter into an interim Engineering & Procurement Agreement
unless the Interconnection Customer's failure to meet milestones directly affects the
Transmission Provider's ability to meet its obligation under the Engineering &
Procurement Agreement. FirstEnergy statesthat it is inappropriate to enter into an
Engineering & Procurement Agreement prior to the execution of an LGIA, or thefiling
of an unexecuted LGIA with the Commission.

Commission Conclusion

228. We disagree with Calpine and Duke Energy regarding construction. The Final
Rule does not require the construction of Network Upgrades prior to the execution of the
LGIA; nor do we see why the Transmission Provider should be placed at risk by
committing to the construction of such Network Upgrades prior to the execution of an
LGIA. Regarding FirstEnergy's comments, we conclude that it is reasonable to allow the
Parties to enter into an Engineering & Procurement Agreement for long lead-time items
necessary to accommodate the interconnection as long as the I nterconnection Customer
bears the cost risk. Likewise, in response to Duke Energy and consistent with the
language in the NOPR, we conclude that it is reasonable to require a Transmission
Provider to offer an Engineering & Procurement Agreement only if the Interconnection
Customer has met its obligations under the Final Rule LGIP. Accordingly, we adopt
Section 9 in the Final Rule as proposed.

229. Section 11 — Standard L arge Generator |nterconnection Agreement (In the
NOPR: Interconnection Agreement) — Proposed L GIP Section 11 includes procedures
for tendering, negotiating, executing, and filing an interconnection agreement.

230. Section 11.1 — Tender — Proposed L GIP Section 11.1 provided that the
Transmission Provider ssmultaneously submit to the Interconnection Customer the draft
Interconnection Facilities Study Report and adraft LGIA, to the extent practicable, in the
form of the pro forma LGIA. Within 30 Calendar Days after the issuance of the draft
Interconnection Facilities Study report and a draft pro forma L GIA, the Transmission
Provider shall submit the completed draft of the LGIA.
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231. Central Maine believesthat 30 daysis an unreasonable time frame in which to
prepare such technically detailed documents as the appendices to the interconnection
agreement, and it should therefore be increased to 60 days.

Commission Conclusion

232. Central Maine has not convinced us of the difficulty of preparing the
interconnection agreement appendices in 30 Calendar Days or shown a heed to extend
the time in which to prepare them to 60 Calendar Days. Accordingly, the Commission
retains the proposed 30 Calendar Day requirement for the Transmission Provider to
tender the completed interconnection agreement.

233. Section 11.2 — Negotiation — Proposed LGIP Section 11.2 provided that the
Transmission Provider and the Interconnection Customer be required to negotiate the
terms contained in the appendices to the interconnection agreement for up to 60 Calendar
Days after tender of the final Interconnection Facilities Report. If the Interconnection
Customer determines that negotiations are at an impasse, it could either request
termination of the negotiations and request submission of the unexecuted interconnection
agreement to the Commission, or initiate Dispute Resolution procedures. If the
Interconnection Customer requests termination of the negotiations, but within 60
Calendar Days thereafter fails to request either the filing of the unexecuted LGIA or
initiate Dispute Resolution, it would be deemed to have withdrawn its Interconnection
Request.

Comments

234. FirstEnergy contends that the provisions of this section unduly restrict the ability
of the Parties to negotiate aresolution. It argues that proposed LGIP Section 11.2
provides no recourse for the Transmission Provider in circumstances where the
negotiations are at an impasse and the Interconnection Customer neither terminates the
Interconnection Request nor continues to negotiate in good-faith. FirstEnergy
recommends that Section 11.2 of the NOPR A be revised to include the following
language: "Unless otherwise agreed to by the Parties, if the Interconnection Customer
has not executed the Interconnection Agreement, requested the filing of an unexecuted
[interconnection agreement], or initiated Dispute Resolution procedures within 60 days
of the tender of the completed draft of the LGIA Appendices, the Interconnection
Customer will have been deemed to have withdrawn its | nterconnection Request.

Commission Conclusion
235. The Commission agrees with FirstEnergy that there could be circumstances where

the Parties could be unduly restricted in their negotiations and therefore adopts the
language proposed by FirstEnergy in the Final Rule LGIP.
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236. Section 11.3 — Execution and Filing — Proposed L GIP Section 11.3 would have
the Interconnection Customer demonstrate Site Control to the Transmission Provider,
and provides specific milestones as evidence of Site Control. It would also provide that
the Transmission Provider file the LGIA as soon as practicable, but not later than ten
Business Days after receiving either the two executed originals of the LGIA, or the
request by the Interconnection Customer to file an unexecuted LGIA.

Comments

237. Mirant does not oppose requiring an Interconnection Customer to maintain Site
Control and provide reasonable evidence that the Interconnection Customer has met
some of the specified milestones. However, it asks the Commission to clarify what
constitutes "reasonable evidence" of Site Control. Other commenters, including PIM and
PIMTO, assert that the Commission should give the Interconnection Customer more
milestones to meet.

238. PJM opposes letting an Interconnection Customer deposit $250,000 instead of
demonstrating meaningful progress and believes that doing so can lead to clogging and
gaming of the queue.

239. Central Maine requests that the Commission extend from ten to 30 days the
obligation to file, as additional timeis needed to prepare thefiling. It claimsthat neither
Party would be adversely affected by such an extension.

Commission Conclusion

240. We shall modify Proposed L GIP Section 11.3 to better reflect the Commission's
unexecuted agreement procedure in the OATT.®* Accordingly, the unexecuted
agreement should contain terms and conditions deemed appropriate by the Transmission
Provider for the Interconnection Request. But the LGIA approach differs from the
OATT approach, since the Parties obligations may be significantly different in the LGIA
context. The OATT unexecuted agreement provision requires the Transmission Provider
to commence providing service as long as the Transmission Customer agrees to
compensate the Transmission Provider at the rate the Commission ultimately determined
to be just and reasonable. Sincethe LGIA involves obligations different from those in
the OATT, including facilities construction that may be undertaken by either Party, it is
appropriate to give both Parties more flexibility to determine whether to proceed under
the non-disputed terms of their unexecuted agreement. Once the unexecuted agreement
isfiled, if the Parties agree to proceed with design, procurement, and construction of
facilities and upgrades under the agreed upon terms of the unexecuted agreement, they
may proceed pending Commission action.

625ee Section 15.3 of the OATT.
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241. Inresponseto Mirant's request to clarify what constitutes "reasonable evidence" of
Site Control, the Commission notes that the Final Rule definition of the term specifically
lists the types of documentation that reasonably demonstrates evidence of Site Control.

242. PJM proposes to eiminate the $250,000 additional deposit if the Interconnection
Customer is unable to provide evidence of Site Control. It would also have the
Generating Facility lose its place in the queue if the Interconnection Customer misses a
milestone. We find that the deposit is a sufficient showing that the Interconnection
Customer is serious about the project and will continue to work to meet the requirements
of Site Control and other milestones. Finally, this section provides sufficient milestones
and penalties to reasonably ensure that the Interconnection Customer isintent on
completing the project.

243. Central Maine has not provided any support for its request to extend the time from
ten to 30 days to meet the filing obligations. Accordingly, the Final Rule retains the ten
Business Days requirement.

244. Section 12 — Construction of Transmission Provider's I nter connection
Facilitiesand Network Upgrades— Proposed L GIP Section 12 required the
Transmission Provider and the Interconnection Customer to agree to a schedule for the
construction of Interconnection Facilities and Network Upgrades that are needed to
accommodate the Interconnection Request. It also provided for an Interconnection
Customer to request the acceleration of Network Upgrades that are needed for a higher-
gueued Interconnection Customer that would not have otherwise been completed in time
to support the lower queued Interconnection Customer's In-Service Date aslong as it
commits to pay any costs associated with expediting the project, including the cost of any
Network Upgrades assigned to the higher-queued Interconnection Customer.

245. Section 12.1 — Schedule — Proposed L GIP Section 12.1 provided that the
Transmission Provider and Interconnection Customer negotiate in good faith to develop
aschedule for the construction of the Transmission Provider's Interconnection Facilities
and Network Upgrades.

Comments

246. Duke Energy and FirstEnergy contend that this section should be deleted, since it
Is aready covered in Article 5 of the NOPR LGIA.

Commission Conclusion

247. The Commission finds no reason to delete Section 12.1. It merely states that the
Parties must negotiate a construction schedule in good faith. The fact that the negotiated
construction scheduleisin Appendix B (Milestones) of the LGIA does not require us to
delete Section 12.1 from the Final Rule LGIP.

248. Section 12.2 — Permits— Proposed L GIP Section 12.2 provided that the Parties
specify in the LGIA each Party's responsibility for obtaining permits, licenses, and
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authorizations necessary to construct the Interconnection Facilities and Network
Upgrades needed to accommodate the proposed interconnection in conformance with all
Applicable Laws and Regulations.

Comments

249. Duke Energy states that the first sentence of Section 12.2 should be stricken
because it duplicates NOPR LGIA Article 14.1. FirstEnergy contends that the entire
section should be deleted because the topic is more properly addressed in the LGIA.
Cinergy asks the Commission to clarify that nothing in the section requires the
Transmission Provider to exercise its power of eminent domain. Central Maine argues
that the phrase "nothing in this Section 12.2 shall be construed to waive any rights under
Applicable Laws and Regulations' should be either deleted or applied to the entire Final
Rule LGIP, because itsinclusion in just one provision creates confusion.

Commission Conclusion

250. The Commission disagrees with Duke Energy. Proposed LGIP Section 12.2
merely requires the Parties to specify in the LGIA each Party's responsibility for
obtaining permits, licenses, and authorizations necessary to construct the Interconnection
Facilities and Network Upgrades. Article 14.1 of the NOPR LGIA, on the other hand,
states that each Party's obligations under the LGIA are conditioned upon regulatory
approval from relevant Governmental Authorities.

251. Inresponseto Cinergy's assertion, while the Commission does not require that the
Transmission Provider exercise itsright of eminent domain in al instances, we do not
prohibit it from doing so. Rather, in the Final Rule, consistent with the Commission's
discussion of NOPR LGIA Article5.11 (now Final Rule LGIA Article 5.13), Lands of
Other Property Owners, we require that a Transmission Provider or Transmission Owner
use efforts similar to those it typically undertakes on its own behalf (or on behalf of an
Affiliate), which may include use of eminent domain rights, to secure permits for the
Interconnection Customer, unless restricted from doing so by state law.

252. We agree with Central Maine's arguments and are therefore not incorporating into
this section the proposed text dealing with the waiving of rights under Applicable Laws
and Regulations.

253. Finaly, the Commission agrees with FirstEnergy that the issues contained in this
section are more appropriately discussed in the Fina Rule LGIA. Accordingly, proposed
LGIP Section 12.2 is being deleted from the Final Rule LGIP and is being incorporated
into the Final Rule LGIA asArticle 5.14.

254. Section 12.3 — Construction Sequencing (In the Final Rule LGIP: Section 12.2)
— Proposed LGIP Section 12.3 stated that an Interconnection Customer may ask the
Transmission Provider to advance construction of Network Upgrades supporting other
generators that were assumed to be completed in time to support the Interconnection
Customer's Generating Facility's In-Service Date. The Transmission Provider would
have to use Reasonable Efforts to advance the construction of such Network Upgrades,
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provided that the Interconnection Customer commits to pay the Transmission Provider
the cost of the Network Upgrades and any associated expediting costs. The
Transmission Provider must refund to the Interconnection Customer the costs of any
expedited Network Upgrades after the Transmission Provider receives payment from the
entity for which the Network Upgrades were to be originally constructed. Until such
costs are refunded, the Transmission Provider must provide the Interconnection
Customer with transmission credits for the costs of the expedited Network Upgrades.

Comments

255. Duke Energy seeks clarification that (1) the Interconnection Customer earlier in
the queue is obligated to pay the Transmission Provider only the amount not refunded,
through credits, to the Interconnection Customer requesting the acceleration (and thusis
eligible for transmission credits only for that amount), (2) the Interconnection Customer
requesting the accelerated construction is reimbursed for Network Upgrade costs only up
to the amount of the transmission credits not received, (3) the Transmission Provider is
not required to advance funds for construction or to pay total creditsin excess of the cost
of the Network Upgrades; and (4) the higher-queued Interconnection Customer must pay
for the expedited Network Upgrades on the date that it would have been required to pay
wereit not for the request for acceleration. Duke Energy also notes that there may be
circumstances when accel eration requires greater expenditures than would be required to
meet a reasonable construction schedule. It therefore recommends that if a Transmission
Provider believes that the Commission would not allow such expenditures to be included
In the revenue requirement under traditional ratemaking principles, the Transmission
Provider should have the opportunity to challenge the provision of credits for these costs.

Commission Conclusion

256. The Commission affirms that an Interconnection Customer higher in the queueis
obligated to pay the Transmission Provider for only that portion of the costs of the
expedited Network Upgrades not already paid to the Interconnection Customer that
requested expedition through transmission credits. The Transmission Provider can then
forward this amount to the expediting Interconnection Customer as alump sum payment
for the balance of costs that the higher-queued Interconnection Customer isowed. At
this point, the payment of credits will cease and the payment of credits to the higher-
gueued Interconnection Customer can begin. The latter credits will continue until the
higher-queued Interconnection Customer has been reimbursed for the portion of the
Network Upgrade costs that it has paid. The Transmission Provider is also not required
to advance funds for construction or to pay total creditsin excess of the cost of the
Network Upgrades, including any interest that may be due. Finally, the higher-queued
Interconnection Customer is responsible for paying the costs of the advanced Network
Upgrade on the date that it would have been required to pay had there been no request
for accelerated construction.

257. Inresponseto Duke Energy's final concern, the Commission recognizes that there
may be circumstances under which the Transmission Provider, in attempting to
accommodate the Interconnection Customer's request to accel erate the project, may have
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to incur costs that would exceed what would normally be required to meet areasonable
construction schedule. However, we will consider such costs to have been prudently
incurred unlessit is demonstrated in arate proceeding that the Transmission Provider
could have met the Interconnection Customer's requested In-Service Date at alower cost
through the construction of aternative Network Upgrades, or by other means.
Conseguently, the Transmission Provider should have no reason to challenge the
provision of creditsfor any coststhat it prudently incurs.

258. Consistent with the above discussion, the Final Rule clarifies Section 12.3 and
removes certain text that islargely redundant.

259. Thissection isdesignated Section 12.2 in the Final Rule LGIP.

260. Section 13 — Miscellaneous — Proposed L GIP Section 13 included a variety of
provisions, described below.

261. Section 13.1 — Confidentiality — Proposed L GIP Section 13.1 would have
required that the Transmission Provider afford confidential treatment to al information it
receives from the Interconnection Customer to process its request for Interconnection
Service except for information that isin the Interconnection Request and information that
is or becomes generally available to the public. The Transmission Provider would be
permitted to use this information only for the Interconnection Study and to share it only
with those who need it for Interconnection Studies and actions to interconnect the
Generating Facility. The Transmission Provider would not be permitted to share such
information with the merchant generation or marketing functions of the Transmission
Provider or its Affiliates merchant functions or as otherwise prohibited by Order No.
889.

262. The Transmission Provider would be liable to the Interconnection Customer for
any Breach of confidentiality caused by its agent or contractor. If requested by the
Interconnection Customer, the Transmission Provider would be required to destroy or
return to the Interconnection Customer information no longer needed. If the
Transmission Provider isrequired to disclose the information to any regulatory body, it
would be obligated to request confidential treatment of the information. The
Transmission Provider must provide the Interconnection Customer with prompt written
noticeif it receives arequest for the Confidential Information to allow the
Interconnection Customer an opportunity to contest the disclosure. The confidentiality
provisions would not require the Transmission Provider or Interconnection Customer to
disclose information in violation of any confidentiality obligations to third parties.

Comments

263. Severa commenters, including Central Maine and MidAmerican, argue that these
confidentiality protections should be extended to the Transmission Provider as well.
Central Maine seeks a clear policy about what information may be disclosed, what
information must be disclosed, the manner of disclosure, and what information must
remain confidential as part of the interconnection process.
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264. Lakeland seeksreconciliation of the differences between the confidentiality
provisions of the NOPR LGIA and the NOPR LGIP. Specificaly, the Final Rule LGIP
should accommodate compliance with state Open Records laws, including Florida's, asin
the NOPR LGIA.

265. Entergy opposes requiring a Transmission Provider to provide Confidential
Information, or disclose anything not public, to an Interconnection Customer. If that
disclosure isrequired by the Final Rule, the confidentiality requirements should be
reciprocal and a Party should be required to designate which materials warrant
confidential treatment.

266. The Midwest | SO agrees with the proposal that Confidential Information only be
shared among employees of the Transmission Provider (including Transmission Owners
of Affected Systems) and third parties that need the information to perform or review
Interconnection Studies. Moreover, in accordance with Order No. 889, the information
should not be shared with individuals responsible for merchant or marketing functions.
The Midwest 1SO also requests that the Commission clarify what type of planning
information should be kept confidential for security reasons and what information should
be made available, perhaps under a non-disclosure agreement executed by the Parties.
Proposed L GIP Section 13.1 would have required that the Transmission Provider keep
confidential all information provided by the Interconnection Customer related to
Interconnection Service that is not provided in the Interconnection Request; the Midwest
SO and NERC state that some information in the Interconnection Request may be
commercially sensitive, such as unit-specific data, and should be kept confidential.

267. GE Power notes that devel opers generally prefer to look at alternative project
scenarios before going "on the record” with their plans. GE Power requests that the
Commission address the balance between commercia confidentiality or security-based
secrecy and the need to make the data available so that studies and business forecasting
can be completed.

268. NERC comments that the information provided by Interconnection Customers that
may be considered confidential under Section 13.1 is needed to protect reliability because
it generally is shared not only with directly affected neighboring systems, but also with
regional and NERC study groups for modeling inter-regional and interconnection
reliability effects. NERC states that this datais generally provided in a manner that
masks ownership and other commercial terms and that NERC has standards of conduct
for Reliability Coordination and a data confidentiality agreement. It requests that
mechanisms remain in place to ensure the availability and confidentiality of such data so
that | nterconnection Customers will provide data needed for reliability assessment.
NERC proposes that an Interconnection Customer identify specific information to be
protected as confidential and that the Transmission Provider share this information only
with parties to confidentiality agreements.

Commission Conclusion
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269. Inresponseto Central Maine's and several others requests that the confidentiality
provision in the NOPR L GIP be made more specific, the Commission isincorporating
Into Section 13.1 certain aspects of the confidentiality provisionsin Article 22 of the
LGIA. Theseinclude adefinition of Confidential Information, procedures for the release
of Confidential Information, and guidance regarding how Confidential Information
should be treated when it is requested by the Commission as part of an investigation.
Both Parties are eligible to use the protection afforded by the revised section aslong as
theinformation isidentified as Confidential Information in accordance with the section.
Thisrevision should satisfy commenters that sought greater specificity regarding
procedures for maintaining and disclosing information in the confidentiality provisionsin
the LGIP. It also eliminates any significant conflicts between the LGIP and LGIA
confidentiality provisions. The Final Rule LGIP Section 13.1 differsfrom Final Rule
LGIA Article 22 only with respect to the provisionsin Article 22 that address the fact
that the confidentiality obligations arise under a signed Interconnection Agreement.

270. Thisrevison eliminates from the Section 13.1 the exception for information that
appearsin the Interconnection Request. Under the revised provision, it isthe
Interconnection Customer's responsibility to designate the information submitted in its
Interconnection Request that should remain confidential.

271. Lakeland requests that the Commission adopt provisions that accommodate
compliance with state open records laws. Public utilities also may be subject to
information restrictions arising from national security concerns. As noted above, the
Commission expects all public utilities to meet basic standards for system infrastructure
and operational security. In addition, if state lawsindeed conflict with the confidentiality
and information sharing addressed in this provision, the Commission expects that public
utilities will make conforming changes to these provisionsin their compliance filings and
explain the statutory basis for such changes.

272. The Commission agrees with the Midwest 1SO and NERC that the Final Rule
must alow information to be shared with Transmission Provider representatives of
NERC and other regional planning groups, since to deny them this information may
undermine Transmission System reliability and modeling efforts. Section 13.1 of the
Final Rule allows the Parties to share Confidential Information with an independent
transmission administrator or reliability organization aslong as the disclosing party
agrees to promptly notify the other Party in writing and to seek to protect the
Confidential Information from public disclosure by separate confidentiality agreement or
other reasonable measures. We do not, as the Midwest SO requests, specify the
planning information that may be made available, asit islikely that the data will vary by
region.

273. Finaly, GE Power proposes that this rulemaking address what information a
Transmission Provider should make available to a would-be I nterconnection Customer
before the submission of an Interconnection Request. We declineto do so. ThisFina
Rule addresses interconnection, not the general availability of information to all those
who have not yet submitted an Interconnection Request.
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274. Section 13.3 —Obligation for Study Costs— Proposed L GIP Section 13.3 would
have required the Interconnection Customer to pay the actual costs of the Interconnection
Studies. If any deposit exceeds the actual cost of the study, that amount would be
refunded to the Interconnection Customer or offset against the cost of any future
Interconnection Studies associated with the Interconnection Request. Proposed LGIP
Section 13.3 also stated that the Transmission Provider would not be obligated to
perform or continue to perform any Interconnection Studies unless the Interconnection
Customer has paid all undisputed amounts under this section.

Comments

275. PJIM argues that the absence of significant milestonesin Section 13.3 amplifies
the opportunities for an Interconnection Customer to dispute its bill and string its project
along at little cost. Any refusal to pay an invoiced study cost should be a Default that
triggers withdrawal of the Interconnection Request.

276. The Midwest SO believes that the Transmission Provider should be permitted to
collect interest on any unpaid amounts not in dispute, and Duke Energy believes that
depositsin excess of the actual study cost should be entitled to earn interest from the day
adeposit is credited to an account.

277. Semprawould require the Interconnection Customer to pay for ssimple and
Inexpensive Interconnection Studies up front, and to pay for expensive and complicated
studies through periodic payments.

Commission Conclusion

278. The Commission declinesto adopt any of the proposed changes to Section 13.3in
the Final Rule. While an Interconnection Customer could delay the interconnection
process merely by disputing its bill, the Commission is not convinced that a significant
number of Interconnection Customers will to act in this manner, since most
Interconnection Customers presumably will want to have their projects on line as soon as
possible. Furthermore, requiring the Interconnection Customer to pay all invoiced
amounts, no matter how unreasonable, or lose its Queue Position would invite abuse on
the part of the Transmission Provider.

279. Inresponseto the Midwest SO and Duke Energy, the payment of interest on
study deposits and unpaid study costs tend to offset one another over time. Moreover,
the Commission is not persuaded that the interest costs would be large enough to warrant
the additional administrative expense that the Transmission Provider would incur in
tracking the amounts due. Also, the requirement to pay a deposit and then additional
amounts as they come due will generally achieve the result that Sempra seeks.

280. Finaly, to ensure that the Interconnection Customer is adequately informed
regarding the actual costs of Interconnection Studies, we revise Section 13.3 to require
the Transmission Provider to provide a detailed and itemized accounting of the
Interconnection Study costs in the relevant invoices.
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281. Section 13.4—Third Parties Conducting Studies— Proposed L GIP Section 13.4
provided that the Interconnection Customer be able to require the Transmission Provider,
within 30 days of its notification, to use a consultant to complete the Interconnection
Study at issueif (1) the Parties cannot agree to the timing of the completion of the
Interconnection Study, or (2) the Interconnection Customer receives notice from the
Transmission Provider that the Transmission Provider will not complete an
Interconnection Study within the applicable time frame, or (3) the Interconnection
Customer receives from the Transmission Provider neither the Interconnection Study nor
a notice about not completing the Interconnection Study. In such situations, the
Interconnection Study would be conducted at the Interconnection Customer's expense
and in the case of (3), the Interconnection Customer could submit a claim to Dispute
Resolution to recover the costs of the third party study. The consultant would be
required to follow the LGIP protocols and use the information it receives to do the
Interconnection Study for the sole purpose of completing the study. The Transmission
Provider would be required to cooperate with the consultant to complete and issue the
Interconnection Study in the shortest reasonable time.

Comments

282. Some commenters, including Duke Energy, EPSA, NY1SO, and Sunflower
Electric, endorse the NOPR proposal to alow an Interconnection Customer to request a
consultant to undertake or complete an Interconnection Study, while others advocate the
Transmission Provider being allowed to initiate use of a consultant to accelerate
completion of Interconnection Studies, aswell. Sunflower Electric seesuse of a
consultant as a short-term means to aleviate a Transmission Provider's backlog. Central
Maine seeks clarification of the process for selecting the consultant. It arguesthat a 30
day deadline for a Transmission Provider to issue an RFP and select a consultant is not
realistic.

283. BPA, MidAmerican, and PIM question whether use of a consultant will speed up
the study process, whether it will significantly reduce a Transmission Provider's overall
study effort, and whether it will help a Transmission Provider to more efficiently study
multiple Interconnection Requests. They are concerned that any benefits may be limited
to situations in which Interconnection Customers' projects are studied individually, on a
non-integrated basis, in isolation from other higher-queued I nterconnection Requests and
system improvements and expansions. Others recommend allowing a Transmission
Provider to complete pending Interconnection Studies for higher-queued Interconnection
Requests before turning its databases, workpapers, and study results over to the
consultant to help it move forward with its study. In addition, PIM observes that an
independent Transmission Provider, such asan RTO or I SO, has no incentive to delay
completion of an Interconnection Study. NY1SO would have the | SO direct and review
any consultant Interconnection Studies.

284. BPA proposes allowing a Transmission Provider to ignore the consultant's study if
it is not completed by the deadline. BPA a so wants sufficient time for the Transmission
Provider, as "the expert" in regard to its system, to review the study to ensurethat it is
adequate and to make necessary changesto it.
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Commission Conclusion

285. Based on the foregoing comments and a balancing of the interests of an
Interconnection Customer (to obtain the results of any necessary Interconnection Studies
as soon as possible) and the responsibility of Transmission Provider (to efficiently and
effectively plan its Transmission System), the Commission will permit use of a
consultant upon the request of an Interconnection Customer at any time during the
Interconnection Study process. Thisis subject to the Transmission Provider deciding
that such use will (1) help maintain or accelerate the study process for the
Interconnection Customer's pending Interconnection Request and (2) not interfere with
the Transmission Provider's planning processes or hamper the Transmission Provider's
progress on any other Interconnection Studies for pending Interconnection Requests.
Moreover, a consultant hired to perform an Interconnection Study must follow the same
rules and procedures as does a Transmission Provider that conducts the study in-house.

286. The Commission will not specify in Section 13.4 al the terms, conditions, and
selection processes that would be applicable. Instead, the Final Rule leavesit up to the
Parties to negotiate the details of the timing and process for selecting the consultant, the
deadlines for the consultant's work, the Transmission Provider's direction and review of
the consultant's work, the contingency rights and obligations of the Partiesif the
consultant fails to timely deliver a study of adequate quality, and any other relevant
matters. Thisadded flexibility may increase opportunities for the use of a consultant to
accelerate the compl etion of necessary Interconnection Studies when it is feasible to do
0.

287. Section 13.6 — Disputes— Proposed L GIP Section 13.6 detailed requirements for
the Dispute Resolution process. Upon written notice of a dispute arising out of the
Interconnection and Operating Agreement or its performance, a senior representative or
representatives of each Party would be required to try to resolve the dispute informally.
Failing informal resolution within 30 Calendar days, by mutual agreement the dispute
would be submitted to arbitration, or each Party would exercise its other legal or
equitable rights. Section 13.6.2 specified external arbitration procedures, and Section
13.6.3 stated that unless otherwise agreed, the arbitrator would be required to render a
decision within 90 Calendar Days of its appointment that shall be binding upon each
Party. Fina decision affecting jurisdictional rates, terms, and conditions would be filed
with the Commission. Finally, Section 13.6.4 delineated responsibility for costs related
to the resolution of disputes.

Comments

288. Central Maine believes that the Parties should be precluded from settling by
binding arbitration matters that are under the Commission's jurisdiction.

Commission Conclusion
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289. Although Section 13.6 proposed making Dispute Resolution available only for
disputes arising under the LGIA, the Final Rule extends the procedures to disputes
arising under the LGIP. This section is designated Section 13.5 in the Final Rule LGIP.

290. The Commission has long encouraged the use of aternative dispute resolution to
resolve disagreements over Commission-jurisdictional contracts. The Commission's
complaint rule, in fact, requires Parties to specify in aformal complaint whether they
have attempted an informal resolution of contract-related disputes, and if they have not
done so, to explain why not.*® Final Rule LGIP Sections 13.5.1 through 13.5.3 reflect
the Commission's policy of encouraging alternative dispute resolution without
compromising the Commission's authority. Final Rule LGIP Section 13.5.3 prevents
arbitrators from changing the provisions of the interconnection agreement in any manner.
Arbitrators may only interpret and apply the provisions. Any such changesto the
Interconnection agreement could be made only pursuant to Sections 205 and 206 of the
Federal Power Act, and would require Commission review. Although the arbitrator's
decisionisbinding in so far asit is enforceable in any court having jurisdiction, an
arbitrator's decision must be filed with the Commission if it affects jurisdictional rates,
terms and conditions of service, Interconnection Facilities, or Network Upgrades. Thus,
the Commission retains the authority to review the arbitrator's decision. Nor do we agree
that the provision circumscribes the Parties right to avail themselves of the Commission's
complaint process because under Section 13.5.1, a Party that does not agree to arbitration
may exercise itsrights, including itsright to bring a complaint to the Commission.

291. The Commission also adds language to Section 13.6.1 to emphasize that Parties
should consider using informal dispute resolution as well as more formal options. The
Commission encourages Parties to settle their disputes through other mechanisms (e.g.,
mediation, assisted negotiations, settlement judge procedures) prior to commencing
arbitration proceedings. Of course, a any point during the process the disputing Parties
may have recourse to aternative methods of dispute resolution, provided that both
Parties agree.*

292. Appendices— Proposed Appendix 1 isthe application form for making an
Interconnection Request. Proposed Appendices 2, 3, 4, and 5 set forth the terms for the
Interconnection Feasibility Study Agreement, the Interconnection System Impact Study
Agreement, the Interconnection Facilities Study Agreement, and the Optional
Interconnection Study Agreement; and require a deposit of $10,000 for the

I nterconnection Feasibility Study, $50,000 for the Interconnection System Impact Study,
$100,000 for the Interconnection Facilities Study, and $10,000 for the Optional
Interconnection Study. The Final Rule LGIP retains these appendices. In addition, the
Final Rule LGIP incorporates the Final Rule Standard Large Generator Interconnection
Agreement at Appendix 6.

©318 CFR 385.206(b)(9) (2003).

64Disputi ng parties may retain mediators from outside sources, or they may use the
Commission's Dispute Resolution Service or the Commission’ s settlement judge process.
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B. I ssues Related to the Standard L ar ge Gener ator
I nterconnection Agreement (LGIA)

1. Overview

293. The proposed LGIA contained the Parties contractual |nterconnection Service
rights and obligations. It addressed matters such as the effective date and termination
costs, regulatory filings; scope of service, including interconnection product options;
generator provided services; Interconnection Facilities engineering, procurement and
construction; testing and inspection, including start-up and synchronization, system
protection and controls requirements; emergency, and disconnect obligations; metering
and communications; operations and maintenance; Defaults and indemnifications,
transmission crediting; audits; and Dispute Resolution.

294. The proposed LGIA also specified the allocation of the responsibilities among the
Interconnection Customer, the Transmission Provider and Transmission Owner (where
the latter is a Party other than the Transmission Provider that owns the facilitiesto which
the interconnection is being made), in regard to obtaining all permits and authorizations
necessary to accomplish the interconnection.

295. Under thisFinal Rule, if an Interconnection Customer agrees to pay for any
modification to the Transmission Provider's facilities necessitated by the requested
interconnection, the Transmission Provider is obligated to offer an executable form of

L GIA to the Interconnection Customer. The interconnection agreement becomes
effective upon execution by the Parties, subject to acceptance by the Commission. If the
Interconnection Customer executes the LGIA, the Transmission Provider, the
Interconnection Customer, and the Transmission Owner must perform their respective
obligations in accordance with the terms of the executed interconnection agreement,
subject to modification by the Commission.

296. If the Interconnection Customer determines that negotiations are at an impasse, it
may initiate Dispute Resolution procedures and, if not successful, request submission of
the unexecuted agreement to the Commission by the Transmission Provider in
accordance with Final Rule LGIP Section 11. Pending Commission action, the Parties
will comply with the unexecuted agreement to the extent they can proceed under the
agreed upon terms.

2. Article-by-Article Discussion of the Proposed LGIA

297. What followsis adiscussion of the proposed LGIA, the comments received, and
the Commission's conclusion. The order of discussion follows the organization of the
proposed LGIA, covering Articles 1 through 30. Similar to the section-by-section
discussion of the proposed LGIP, only articles for which issues are raised are presented.
Readers should note again that article numbers referred to in the following discussion are
the numbers contained in the proposed LGIA. Some proposed articles are renumbered in
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the Final Rule; mention of that fact is made in the Commission Conclusions discussion,
where appropriate.®

298. Article1 - Definitions— Proposed LGIA Article 1 contained the definitions of
terms used throughout the NOPR LGIA. Many of these terms appear both in the NOPR
LGIP aswell asthe NOPR LGIA and we have decided that acommon list of all the
defined terms should be included in both the Final Rule LGIA and Final Rule LGIP.
However, for smplicity, discussion of commenters concerns regarding defined terms are
discussed in Part 11.A.2, Section 1 (Definitions).

299. Article 2 —Effective Date, Term and Termination — Proposed LGIA Article 2
included the proposed effective date, the term of the proposed LGIA, and the procedures
for its termination.

300. Article2.2—-Term of Agreement — Article 2.2 proposed that the LGIA remainin
effect for ten years, or longer by request, and be automatically renewed for each
successive one year period thereafter.

Comments

301. Exelon, NYTO and PG&E believe that automatic renewal is unreasonable because
it allowsthe LGIA to remain in effect for an indefinite period. PG& E argues that the
LGIA should be for afixed term (20 years, for example), because the ten year initial term
coupled with automatic renewals could make it last forever without giving the
Transmission Provider an opportunity to terminate the LGIA except in the case of a
Default by the Interconnection Customer. PG&E further argues that alonger fixed term
without automatic renewal gives the Parties the flexibility to change the terms of the
LGIA at the end of the term to reflect new market structures as they may develop.

Commission Conclusion

302. We adopt Article 2.2 as proposed. Automatic renewal is an efficient mechanism
to renew the LGIA. It mitigates a non-independent Transmission Provider's market
power by allowing the Interconnection Customer to renew without renegotiation. At the
same time, the interests of the Transmission Provider are adequately protected as it can
terminate the LGIA in case of Default by the Interconnection Customer.

®For some of the LGIA provisions that the Commission is adopting here, few if
any written comments were submitted. Commenters tended to use the 30 pages to which
they were limited to explain what they would change. They made statements of support
for the rule in general, but did not make article-by-article comments on parts that they
supported. Asaresult, the only comments received on some articles were calls for
change, even if amajority of commenters may have indicated general support for the
proposed articles that they did not specifically comment on.
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303. The Commission also notes that the LGIA, in addition to addressing the electrical
connection of the Interconnection Customer to the Transmission Provider's Transmission
System, also fixes the performance, operational, and financial obligations of the Parties
even after the Generating Facility begins commercia operation. These obligations and
responsibilities are of indefinite duration, existing as long as the Generating Facility is
connected to the Transmission Provider's Transmission System. Therefore, itis
appropriate for the term of the LGIA to be indefinite as well.

304. Inaddition, aten year minimum term allows the Parties to avoid tax liability for
the pa;g(;nents to the Transmission Provider under current Internal Revenue Service
policy.

305. Article2.3.1—Written Notice— Proposed LGIA Article 2.3.1 provides that the
Interconnection Customer may terminate the LGIA after giving the Transmission
Provider 30 Calendar Days advance written notice.

Comments

306. MidAmerican proposes requiring an Interconnection Customer to provide three
years advance notice to terminate the LGIA. According to MidAmerican, the
unexpected retirement of the Generating Facility may result in reduced system reliability
due to decreased generation resources, and a Transmission Provider may need to
construct or upgrade its own generating or transmission facilitiesif this occurs.
MidAmerican notes that three years is the time customarily required to construct such
facilities. Therefore, athree year termination provision would provide a Transmission
Provider the opportunity to maintain reliability if the Generating Facility shuts down
unexpectedly.

Commission Conclusion

307. We are not persuaded to increase the advance notice and termination period to
three years as proposed by MidAmerican. MidAmerican's concern appears to be that the
Generating Facility, due to severa years of load growth and other changes, may be
essential to system reliability. Utilities should not allow themselves to become critically
dependent on one generator; however, if they do, they can enter into a"reliability must-
run" contract before the Interconnection Customer exercisesits right to terminate. While
there may be a problem if many Interconnection Customers were to cancel concurrently,
we do not believe that the LGIA isthe best vehicle for addressing this problem, or that
every Interconnection Customer in every circumstance should be constrained by athree
year termination provision whether or not such a general problem exists.

308. However, we extend the notice period to 90 Calendar Days in order to conform
with the Commission's Regulations, which provide that the Transmission Provider is

®See Part I1.B.2 Article 5.14.1 (Interconnection Customer Payments Not
Taxable).
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required to notify the Commission of the proposed cancellation or termination of a
contract at least 60 Calendar Days, but no more than 180 Caendar Days, before the
cancellation or termination is proposed to take effect.®’

309. Article2.3.2—No Commercial Operation — Proposed LGIA Article 2.3.2 would
have provided that the Transmission Provider be alowed to terminate the LGIA if the
Interconnection Customer has not met its obligation to achieve commercial operation of
its Generating Facility within five years of the scheduled Commercial Operation Date or
failsto be available for operation for aperiod of five years unless a magjor Generating
Facility upgradeisin progress.

Comments

310. Mirant favors deleting this provision. It assertsthat thereisno valid reason for a
Transmission Provider to terminate the LGIA if the Interconnection Customer has paid
for the necessary system upgrades and has met every other obligation under the LGIA.
Others point out that PIM's interconnection agreement does not include such a provision.
Mirant argues that the Transmission Provider should be able to terminate the LGIA only
if the Interconnection Customer defaults under the terms and conditions of the LGIA.
PSNM and Dairyland Power also favor deleting this provision altogether and claim that,
at best, it should be l€eft to the Parties to negotiate a reasonable period for not achieving
commercial operation without risking termination of the LGIA.

311. Most Transmission Providers, on the other hand, object to the five year window
for achieving commercia operation as being too long, claiming that one to three yearsis
amore reasonable period of time.®® They point out that the I nterconnection Customer
determines the Generating Facility's Commercial Operation Date without any input from
the Transmission Provider and that the I nterconnection Customer should not have an
additional five yearsto achieve commercia operation.

312. Centra Vermont PSC also advocates shortening the period from five to two years,
and expresses concern that proposed LGIA Article 2.3.2, read with proposed Article
4.1.2, might require a Transmission Provider to reserve transmission capacity on its
transmission system for an Interconnection Customer taking Network Resource
Interconnection Service for up to five years if the Interconnection Customer failsto meet
its scheduled Commercia Operation Date or fails to be operable for a consecutive
five-year period.

Commission Conclusion

313. We agree with Mirant that the Transmission Provider should not be allowed to
terminate the LGIA if the Interconnection Customer has paid al costs for whichitis

®718 CFR 35.15 (2003).

®8E.q., Central Vermont PSC, Cinergy, El Paso, Exelon, MidAmerican, and
PG&E.
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responsible and has met all of its other obligations under the LGIA. The Commission is
removing this provision from the Final Rule LGIA because it contains other provisions
for termination, such asfailure to meet milestones and other obligations. Furthermore,
we note that an Interconnection Customer cannot begin to receive credits for Network
Upgrades until its Generating Facility has achieved commercia operation, thereby
providing an incentive to the Interconnection Customer to perform.

314. Article2.4—Termination Costs— Proposed LGIA Article 2.4 would have
required a Party terminating the interconnection agreement to pay for all costs incurred
by the other Party (including costs of cancellation orders or contracts for Interconnection
Facilities and equipment).

Comments

315. Mirant argues that an Interconnection Customer should be held responsible only
for the Network Upgrades that it has agreed to pay for. It and others are concerned that a
higher-queued Interconnection Customer responsible for numerous Network Upgrades
might terminate its LGIA and leave |lower-queued | nterconnection Customers to pay for
the Network Upgrades that would otherwise have been assigned to the higher-queued
Interconnection Customer. Dominion Resources argues that if a higher-queued
Interconnection Customer suspends or terminates construction of its Generating Facility,
the lower-queued Interconnection Customers must be made responsible for the costs of
the Network Upgrades.

316. Some Transmission Providers argue that this provision does not make the
Interconnection Customer responsible for all costs associated with the termination of an
interconnection agreement. For example, Southern says that proposed LGIA Article
2.4.1 covers only that portion of the Transmission Provider's Interconnection Facilities
not yet constructed or installed, and should be modified to include all Network Upgrades
for which the Transmission Provider has incurred expenses. BPA argues that proposed
LGIA Article 2.4.1 should be clear about which Party is responsible for the termination
costs and allocate costs accordingly. Central Maine believes that the Transmission
Provider and its other customers should not incur any costs associated with the
termination of the LGIA, regardless of who is responsible for the termination. The
Midwest SO aso states that the termination provision must ensure that the Transmission
Provider is made whole for the costsit incurs.

Commission Conclusion

317. Asfor the obligations of the lower-queued Interconnection Customer with respect
to the Network Upgrades that would have been paid for by the terminating
Interconnection Customer, thisissueis addressed in our discussion of Article 5.13
(Suspension).

318. Weclarify that if an Interconnection Customer terminatesthe LGIA, it will be
held responsible for all costs associated with that | nterconnection Customer's
interconnection, including any cancellation costs relating to orders or contracts for
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Interconnection Facilities and equipment, and any Network Upgrades for which the
Transmission Provider has incurred expenses and has not been reimbursed by the
Interconnection Customer. This clarification should resolve the Midwest 1SO's and
Mirant's concerns while ensuring that the Transmission Provider is made whole for the
costsit incurs.

319. Article2.5— Disconnection — Proposed LGIA Article 2.5 would have provided
that the cost of disconnecting the Generating Facility from the Transmission Provider's
Transmission System be borne by the terminating Party unless the disconnection isthe
result of Default by the other Party.

Comments

320. A number of commenters express concern that this article suggests that the
Transmission Provider may somehow be responsible for certain disconnection costs. For
example, PacifiCorp emphasizes that the Transmission Provider must be ableto
disconnect (and not reconnect) a Generating Facility if the Interconnection Customer
materialy Breaches its obligations to maintain electrical standards or operational
requirements, or in the event of Default by the Interconnection Customer. In such a
situation, PacifiCorp argues, the Transmission Provider should not be required to bear
the costs of disconnecting the Generating Facility. Southern and Dairyland Power ask
that this article be revised to make the Interconnection Customer responsible for all costs
of disconnection under al circumstances.

Commission Conclusion

321. We agree with PacifiCorp that the Transmission Provider must be ableto
disconnect the Generating Facility from the Transmission System to protect its system if
the Interconnection Customer fails to maintain electrical standards and operational
requirements. Accordingly, the Final Rule clarifiesthat all disconnection costs are borne
by the terminating Party, unless the termination results from the non-terminating Party's
Default of the LGIA.

322. Article2.7 —Reservation of Rights— Proposed Article 2.7 would have reserved
to each Party their rights to unilaterally seek modification to the executed LGIA pursuant
to Sections 205 and 206 of the FPA, except as restricted by the other provisions of the
executed LGIA.

Comments

323. Dynegy and Mirant note that this clause is redundant because another Reservation
of Rights provision appearsin proposed Article 30.11.

Commission Conclusion

324. We agreethat this Article 2.7 isredundant, and we delete it from the Final Rule
LGIA.
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325. Article3—Regulatory Filings— Proposed LGIA Article 3 would have provided
that the Transmission Provider is responsible for filing the LGIA with the appropriate
state and federal regulatory authorities (collectively "Governmental Authorities") having
jurisdiction over the Parties. Article 3 aso describes how Confidential Information
should betreated. It aso prohibits an Interconnection Customer from protesting the
filing of an LGIA or an amendment to an LGIA that the Interconnection Customer has
executed.

Comments

326. MidAmerican recommends that Article 3 be modified to make both Parties
responsible for maintaining the confidentiality of information provided by the other
Party. The DG Alliance states that an Interconnection Customer has the right to file
unilaterally an unexecuted LGIA if the Transmission Provider declines to negotiate in
good faith.

Commission Conclusion

327. MidAmerican's concerns are addressed in Article 22 of the Final Rule LGIA,
which deals with the rights and responsibilities of each Party with respect to treatment of
Confidential Information. The DG Alliance's comments are addressed in Section 10.3 of
the Final Rule LGIP, which contains the procedure for filing an unexecuted agreement.

328. Regarding the prohibition against the Interconnection Customer protesting an
executed and filed LGIA or amendment, the Commission concludes that thisis contrary
to the reservation of rights provision of the LGIA, which allows the partiesto retain their
respective rightsto unilaterally amend their executed LGIA under Sections 205 and 206
of the FPA. Because this prohibition effectively negates the Interconnection Customer's
Section 206 rights under the LGIA, this clause favors the Transmission Provider at the
expense of the Interconnection Customer with respect to rights that, if present, should be
mutual. Accordingly, we delete this prohibition from the Final Rule LGIA.

329. Article4 — Scope of Service— Proposed LGIA Article 4 identified two types of
Interconnection Service from which the Interconnection Customer must choose: Energy
Resource Interconnection Service, which isabasic or minimal service, and Network
Resource Interconnection Service, which is amore flexible and comprehensive service.
Because this topic generated so much controversy, and because the two services are
addressed both in the NOPR LGIA and NOPR LGIP, discussion of proposed LGIA
Articles 4.1 through 4.1.2.2 isincluded in Part 11.C.2 (Interconnection Products and
Scope of Service).

330. Article4.3.1 —Generator Balancing Service Arrangements— Proposed LGIA
Article 4.3.1 described certain requirements that the I nterconnection Customer would
have to satisfy before submitting a schedule for delivery service. In particular, the
Interconnection Customer would have to ensure that the Generating Facility's actual
output matches its scheduled delivery, on an integrated clock hour basis, including
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ramping into and out of its schedule. The Interconnection Customer would have to
arrange for the supply of energy when there is a difference between actual and scheduled
output.

Comments

331. Some commenters, such as NERC, PacifiCorp and American Wind Energy, argue
that the provision of energy imbalance serviceis not related to interconnection and
should not be addressed in this rulemaking.

332. Cinergy and others object to the use of aclock hour basis to match Generating
Facility output to delivery, indicating that a 10-minute interval basis may be more
appropriate so that energy injections will be more consistent across the scheduled hour.
NERC likewise has concerns about adopting an integrated clock hour specification, and
notes that the Generating Facility's scheduling period may be something other than a
clock hour, as specified in the Transmission Provider's Commission-approved Tariff or
market structure. NERC recommends revising this provision to ensure consistency with
the Tariff and market structure.

333. Cinergy argues that any balancing arrangement to be implemented by the
Interconnection Customer should be determined to be technically feasible by the
Transmission Provider and recommends that ramp time be excluded in the balancing
arrangement because it may conflict with NERC scheduling requirements. Arkansas
Coops notes that use of the clock hour may be inconsistent with operating procedures
developed in RTOs.

Commission Conclusion

334. The Commission concludes that a provision for balancing service arrangements
must be included in the Final Rule LGIA because it describes one of the important
requirements that the Interconnection Customer must meet before it takes delivery
service. Therefore, the Commission retains Article 4.3 in the Final Rule LGIA.

335. However, the Commission agrees with commenters that Article 4.3 of the NOPR
LGIA isoverly prescriptive. Accordingly, inthe Final Rule, the Commission adopts
NERC's proposal to revise NOPR LGIA Article 4.3.1 to omit the referenceto an
integrated clock hour basis, and to add the phrase, "consistent with the scheduling
requirements of the Transmission Provider's Commission-approved Tariff and any
applicable Commission-approved market structure.”

336. Article5—Interconnection Facilities Engineering, Procurement, and
Construction — Proposed LGIA Article 5 described procedures for designing, procuring,
and constructing the Transmission Provider's Interconnection Facilities and Network
Upgrades and the Interconnection Customer's I nterconnection Facilities. Construction
options, rights, and responsibilities were also presented. This article would have
provided that the Interconnection Customer will not be directly assigned the costs of
modifications made to the Transmission Provider's I nterconnection Facilities or the
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Transmission System to facilitate interconnection of a Generating Facility of another
Interconnection Customer or to provide transmission service under the Transmission
Provider's Tariff.

337. Article5.1—Options— Proposed LGIA Article 5.1 specified the method for
determining which Party is responsible for the construction of the Transmission
Provider's Interconnection Facilities and Network Upgrades. The Interconnection
Customer would specify various construction completion dates (such asthe In-Service
Date, the Initial Synchronization Date, and the Commercia Operation Date), and the
Transmission Provider would then choose among three options: (1) Option A would
have provided that the Transmission Provider construct the Transmission Provider's
Interconnection Facilities and Network Upgrades using Reasonable Efforts to complete
construction by the dates designated by the Interconnection Customer, but would not be
responsible for any liquidated damages in case it failsto meet the construction

compl etion dates established by the Interconnection Customer; (2) Option B(i)awould
have provided that the Transmission Provider construct the Transmission Provider's
Interconnection Facilities and Network Upgrades according to the construction
completion dates established by the Interconnection Customer, and if it fails to meet
those dates, it may be liable for liquidated damages; however, the Transmission Provider
can opt out of this provision by notifying the Interconnection Customer of its intention to
do so within 30 Calendar Days; and (3) Option B(i)b would have provided that, if the
Transmission Provider notifies the Interconnection Customer that it cannot meet the
dates established by the Interconnection Customer, the Interconnection Customer could
assume responsibility for the construction of the Transmission Provider's | nterconnection
Facilities and Stand Alone Network Upgrades.®® This option would also provide that if
the Interconnection Customer does not want to assume responsibility for construction,
the Parties would negotiate in good faith to revise the construction compl etion dates and
other provisions. Any agreement reached by the Parties during this negotiation shall be
binding. However, if the Parties are unable to reach an agreement, the Transmission
Provider would assume responsibility for construction of its Interconnection Facilities
and Network Upgrades in accordance with Option A. Proposed LGIA Article 5.1 would
establish standards for the Interconnection Customer to follow if it assumes
responsibility for constructing the Transmission Provider's I nterconnection Facilities and
system upgrades that are not Stand Alone Network Upgrades. It does not grant any right
to the Interconnection Customer to construct upgrades that are not Stand-Alone Network
Upgrades.

Comments

%9 Stand-Alone Network Upgrades are those Network Upgrades that the
Interconnection Customer may construct without affecting day-to-day operations of the
Transmission System during their construction.
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338. Cinergy states that the distinction between Options A and B(i)ais not clear.
Monongahela Power recommends that the Commission rename Option B(i)a as Option B
and Option B(i)b as Option C.”

339. Cinergy and NSTAR seek clarification as to whether the Commission intended
that the Interconnection Customer take the responsibility for the construction of upgrades
that are not Stand-Alone Network Upgrades.

340. Severa commenters, including Cinergy, NY TO, and SoCal PPA, argue that the
Interconnection Customer may choose unrealistic construction completion dates and
expose the Transmission Provider to liquidated damages. Cinergy statesthat if several
Interconnection Customers choose their construction completion dates close to each
other, the Transmission Provider may not be able to meet the dates due to limited
construction staff. PacifiCorp recommends that any construction completion date should
be treated as an estimate and that any delays on the part of the Interconnection Customer
completing its Generating Facility should automatically extend the time for the
Transmission Provider to complete its Interconnection Facilities and Network Upgrades.

341. A number of Transmission Providers oppose giving the Interconnection Customer
the option to build or have a contractor build the Transmission Provider's Interconnection
Facilities and Stand Alone Network Upgrades. TXU argues that this could threaten the
reliability of the Transmission System. SoCal Edison argues that the Transmission
Provider must retain adequate control of the engineering and construction of any
Transmission Provider Interconnection Facilities and Stand Alone Network Upgrades
because of its obligation to protect the safety of the public and maintain the reliability of
the Transmission System. Cinergy and NY TO assert that if the Commission does not
eliminate the Interconnection Customer's option to build, the Final Rule must provide
that an Interconnection Customer exercising this right shall indemnify or hold harmless
the Transmission Provider from any resulting liability.

342. Southern states that to ensure that construction of the Transmission Provider's
Interconnection Facilities and Stand Alone Network Upgrades does not impair the
reliability or safety of the Transmission System: (1) the Transmission Provider should be
allowed to approve the Interconnection Customer's contractors and engineers, aswell as
the vendors from which equipment and materials are purchased; (2) the Transmission
Provider's Interconnection Facilities and Stand Alone Network Upgrades should be
constructed, and equipment and materials purchased, pursuant to contracts that are
reasonably acceptable to the Transmission Provider, including acceptabl e equi pment
warranty provisions; (3) the Transmission Provider should retain some level of
supervision over the construction, with unrestricted access to construction sites to
perform inspections; (4) the Interconnection Customer should provide a construction
schedule to the Transmission Provider before construction begins; (5) the
Interconnection Customer should be required to respond promptly to all requests for
information from the Transmission Provider; and (6) the Transmission Provider should

A typographical error in the NOPR added to the lack of clarity.
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be able to require the Interconnection Customer or its contractors to remedy any situation
that does not meet the Transmission Provider's specifications or standards.

343. Similarly, the Construction Issues Coalition argues that the Interconnection
Customers' right to build the Transmission Provider's Interconnection Facilities and
Stand Alone Network Upgrades should be under specific conditions, such as: (1) the
Transmission Provider must provide approval and oversight during design and
construction; (2) the Transmission Provider must approve contractors in advance; (3)
adequate time should be provided to the Transmission Provider for approval of
engineering and construction activities; and (4) al equipment and construction must
carry warranties to avoid risk exposure to the Transmission Provider. SoCal Edison
argues that costs associated with the Transmission Provider's oversight of the
construction should be borne by the Interconnection Customer.

344. NERC arguesthat if the Interconnection Customer assumes responsibility for
construction, it should comply with Good Utility Practice and the Transmission
Provider's safety and reliability criteria.

345. NYTO clamsthat several essential elements of the ERCOT model are absent
from the Commission's proposal. It argues, for example, that the Commission should
adopt ERCOT's 15 month minimum time period for completing construction after siting
permits and land rights have been obtained.

346. American Transmission argues that the Transmission Provider must have the right
to step in and assume construction responsibilities to protect the integrity of the system
and rights of the third partiesin case of serious lapses by an Interconnection Customer.

347. Southern argues that the Final Rule LGIA should require the Interconnection
Customer to transfer the Transmission Provider's Interconnection Facilities and Stand
Alone Network Upgrades to the Transmission Provider for ownership and operation after
it completes construction.

348. PIMTO assertsthat Final Rule LGIA Article 5.1 should contain more explicit
provisions addressing the Transmission Owner'srole in: (1) obtaining permits and
authorizations, (2) obtaining land rights, (3) performing direct line attachment tie-in
work, and (4) calibrating remote terminal unit settings.

349. American Transmission states that proposed L GIP Section 8 (Interconnection
Facilities Study) requires the Transmission Provider to develop detailed cost estimates
for constructing the Transmission Provider's Interconnection Facilities and Network
Upgrades under the assumption that the Transmission Provider will perform all of the
construction, yet the Interconnection Customer may assume the responsibility for part of
the construction. It asks the Commission to clarify whether thereis any relationship
between the Transmission Provider's cost estimates and the actual cost of construction
performed by the Interconnection Customer. It wantsto require approval by the
Transmission Provider of the Interconnection Customer's budget for the construction of
the Transmission Provider's Interconnection Facilities and Stand Alone Network
Upgrades.
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350. Dynegy asserts that the last sentence of Article 5.1.A(iv), which providesthat the
Interconnection Customer's selection of subcontractorsis subject to the Transmission
Provider's standards and specifications, is overly broad and conflicts with proposed
LGIA Article 26.1 (Subcontractors — General), which states that "nothing in this
Agreement shall prevent a Party from utilizing the services of any subcontractor as it
deems appropriate to perform its obligations under this Agreement.”

Commission Conclusion

351. The Commission isrevising Proposed LGIA Article 5.1 to distinguish the various
options more clearly. NOPR Option A is now renamed Standard Option. Under the
Standard Option, the Transmission Provider shall construct the Transmission Provider's
Interconnection Facilities and Network Upgrades using Reasonable Efforts to complete
the construction by the dates designated by the Interconnection Customer, but shall not
be responsible for any liquidated damagesiif it fails to complete the construction by the
designated dates. The Standard Option also serves as the default in the event the Parties
are unable to reach an agreement under the Negotiated Option

352. Option B(i)aisrenamed Alternate Option. Under the Alternate Option, the
Transmission Provider shall construct the Transmission Provider's Interconnection
Facilities and Network Upgrades according to the construction completion dates
established by the Interconnection Customer, and if it fails to meet those dates, it may be
liable for liquidated damages, however, the Transmission Provider can decline to use this
option by notifying the Interconnection Customer of itsintention to do so within 30
Calendar Days of executing the LGIA.

353. Thelast option — Option B(i)b in the NOPR- gives the Interconnection Customer
two choicesin the Final Rule LGIA: the Option to Build and the Negotiated Option.
Thisis because the proposed Option B(i)b actually presented two options. Under the
Option to Build, the Interconnection Customer may assume responsibility for the
construction of the Transmission Provider's Interconnection Facilities and Stand Alone
Network Upgradesif the Transmission Provider notifies the Interconnection Customer
that it cannot meet the dates established by Interconnection Customer. However, as
clarified in Final Rule LGIA Article5.1.3, it does not grant any right to the
Interconnection Customer to construct upgrades that are not Stand-Alone Network
Upgrades. Furthermore, both the Transmission Provider and the Interconnection
Customer must agree on which facilities are the Stand Alone Network Upgrades and
identify them in Appendix A to the LGIA.

354. The Negotiated Option providesthat, if the Transmission Provider notifies the
Interconnection Customer that it cannot meet the dates established by Interconnection
Customer, and the Interconnection Customer does not want to assume responsibility for
construction, the Interconnection Customer may decide that the Parties shall negotiate in
good faith to revise the construction completion dates and other provisions under which
the Transmission Provider isresponsible for the construction. If the Parties are unable to
reach an agreement, the Transmission Provider shall assume responsibility for
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construction of the Transmission Provider's I nterconnection Facilities and Network
Upgrades in accordance with the Standard Option.

355. Regarding Cinergy, NYTO, and SoCal PPA's concerns about the selection of
unrealistic construction completion dates by an Interconnection Customer, the Final Rule
Alternate Option alows the Transmission Provider to avoid unrealistic construction
compl etion dates by notifying the Interconnection Customer that it is unable to meet the
established dates. We agree with PacifiCorp that any delay on the part of the
Interconnection Customer in meeting its construction completion dates should grant an
automatic extension to the Transmission Provider. We note that Final Rule LGIA Article
5.3 (Liquidated Damages) provides that no liquidated damages shall be paid to the
Interconnection Customer if the Interconnection Customer is not ready to commence use
of the Transmission Provider's Interconnection Facilities and Network Upgrades on the
zpélecifi??d construction dates except if such delay is due to the Transmission Provider's
ay.

356. With regard to the concern that giving the Interconnection Customer theright to
construct the Transmission Provider's Interconnection Facilities and Stand Alone
Network Upgrades could threaten the safety and reliability of the Transmission System,
Final Rule LGIA Article 5.2 (General Conditions Applicable to Optionsto Build) has
several safeguards. For example, the Interconnection Customer isrequired to use Good
Utility Practice and the standards and specifications provided in advance by the
Transmission Provider. In addition, the Transmission Provider has the right to approve
the engineering design, the equipment acceptance tests, and the construction of the
Transmission Provider's Interconnection Facilities and Stand Alone Network Upgrades.

357. Inresponse to those comments seeking an indemnification or hold harmless
provision to protect the Transmission Provider from liability arising out of the
Interconnection Customer's exercising its right to build, the Commission adds an
indemnification clauseto Final Rule LGIA Article 5.2 (General Conditions Applicable to
Optionsto Build).

358. With respect to various modifications that Southern and the Construction Issues
Coalition seek, Final Rule LGIA Article 5.2 (General Conditions Applicable to Options
to Build) adds several provisions proposed by these commenters, such as a requirement
that the Interconnection Customer (1) provide a construction schedule in advance of the
start of construction, (2) remedy deficiencies brought to its attention by the Transmission
Provider, and (3) carry warranties for equipment similar to those carried by the
Transmission Provider. However, the Commission declinesto grant fully the high level
of Transmission Provider control that Southern and the Construction Issues Coalition
seek, such as approval of subcontractors and vendors. Such control would be overly
broad, and the Transmission Provider's ability to seek remedy of any deficiencies should
enableit to carry out its responsibilities. The Commission also will deny SoCal Edison's

"0ther comments on this issue are addressed in Part 11.C.8.b (Liquidated
Damages).



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 -78-

request that the Interconnection Customer bear the Transmission Provider's costs
associated with the oversight of construction performed by the Interconnection Customer
because such costs are de minimus.

359. With respect to NERC's comment that an Interconnection Customer should follow
Good Utility Practice and the safety and reliability criteria of the Transmission Provider,
such standards are in Final Rule LGIA Article 5.2 (General Conditions Applicable to
Option to Build).

360. Regarding NY TO's argument that a minimum of 15 months is needed to complete
construction of the Transmission Provider Interconnection Facilities and Network
Upgrades, we conclude that specifying such a minimum period is unnecessary because
under the Alternate Option, the Transmission Provider will be protected from incurring
liquidated damages liability due to delays beyond its reasonable control or reasonable
ability to cure.

361. The Commission rejects American Transmission's proposal that the Transmission
Provider have aright to step in and assume construction responsibilitiesin case of lapses
by an Interconnection Customer. Since Article 5.1 permits the construction of only
Transmission Provider Interconnection Facilities and Stand Alone Network Upgrades,
the Commission believes that any such lapses would affect only the Interconnection
Customer. If it has the potential to affect anyone other than the Interconnection
Customer, the Commission will address such concerns when brought to its attention.

362. TheFina Rule does not require that the Interconnection Customer transfer
ownership of the Transmission Provider's Interconnection Facilities and Stand Alone
Network Upgrades to the Transmission Provider after the Interconnection Customer
completes them; however, the Commission will require transfer of control of such
facilities. Reliability does not require ownership, but it does require control by the
Transmission Provider.”

363. With respect to PIMTO's request for provisions regarding the Transmission
Owner'srole in obtaining permits and land rights, Final Rule LGIA Articles 5.12 (Access
Rights) and 5.13 (Lands of Other Property Owners) do not distinguish between the role
of the Transmission Provider and the Transmission Owner in assisting the
Interconnection Customer in obtaining land rights and permits. The Final Rule LGIA is
not the appropriate place to set forth the nature of the relationship between the
Transmission Owner and Transmission Provider. In addition, the Commission is stating
in this Final Rule that it will give an independent transmission provider such asan RTO
or 1SO the flexibility to propose different rulesin its compliance filing.

2See Arizona Public Service Company, 102 FERC 61,303 (2003). We also
note that the ownership of Stand Alone Network Upgrades by an Interconnection
Customer is discussed further under "Rules Governing the Payment of Credits" in Part
C.1 of this Preamble.
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364. The Commission denies American Transmission's request to include a provision
in the Final Rule LGIA for the Transmission Provider to review and approve the
Interconnection Customer's budget if an Interconnection Customer assumes the
responsibility to construct the Transmission Provider's Interconnection Facilities and
Stand Alone Network Upgrades. The Interconnection Customer is likely to act in its best
Interests to keep the costs down because it initially funds the construction costs. In
addition, allowing a Transmission Provider unfettered discretion to review the budget
would encourage anticompetitive behavior.

365. With regard to Dynegy's concern regarding subcontractors, Article 26.1 provides
that nothing in the LGIA prevents a Party from using the services of any subcontractor to
perform its obligations under the LGIA and that it is up to the Party to ensure that the
subcontractor complies with the LGIA. In addition, the hiring Party remains primarily
liable to the other Party for the performance of the subcontractor. Thus, if the
subcontractor failsto meet the Interconnection Customer's obligations under the LGIA or
to the Transmission Provider, the Interconnection Customer is obligated to remedy any
deficiencies. Accordingly, the Commission is removing the words "including selection
of subcontractors' from Article 5.1 to ensure consistency between that article and Article
26.1.

366. Article5.2—Power System Stabilizers (Inthe Final Rule LGIA: Article 5.4) —
Proposed LGIA Article 5.2 would have required the Interconnection Customer to install,
operate and maintain power system stabilizers, if required by the Interconnection System
Impact Study. The Transmission Provider would establish minimal acceptable settings
subject to the design and operating limitations of the Generating Facility.

Comments

367. Severa commenters, including Cal SO, Dairyland Power, Dominion Resources,
and NSTAR, argue that the Transmission Provider's ability to require the installation of a
power system stabilizer should not be limited to when required by the Interconnection
System Impact Study because the Generating Facility may become a source of power
system oscillations on the Transmission System many years after operations commence.
Dominion Resources contends that a Transmission Provider should be able to require an
Interconnection Customer to install a power system stabilizer any time it determines
through its operating experience that a power system stabilizer is needed.

368. Ca ISO argues that the requirement to install a power system stabilizer should not
be based on the "Interconnection System Impact Study,” but should be based on the
"guidelines and procedures of the Applicable Reliability Council." NERC points out that
the Transmission System reliability criteriaand use of power system stabilizers vary from
one region to another, depending on the electrical characteristics of the system. NERC
states that, as aresult, it isimportant that the system operator be notified if a power
system stabilizer isinoperable or removed from service.

Commission Conclusion
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369. The Commission agreeswith Cal SO that an Interconnection Customer should be
required to install a power system stabilizer in accordance with the standards of the
Applicable Reliability Council. This also addresses Dominion Resources concern that
installation of a power system stabilizer on a Generating Facility may be needed at a later
time; such arequirement should be covered in the guidelines of the Applicable
Reliability Council. If the Applicable Reliability Council guidelines do not cover such
matters, a Transmission Provider may justify its reasons for wishing to require a power
system stabilizer despite the lack of such arequirement in the Applicable Reliability
Council guidelines when it makes its compliance filing.

370. The Commission will adopt NERC's recommended language requiring
notification when power system stabilizers are removed or are not available for automatic
operation.

371. Thisarticleisdesignated Article 5.4 in the Final Rule LGIA.

372. Article5.8.1 —Generator Specifications (Inthe Final Rule LGIA: Article
5.10.1) — Proposed LGIA Article 5.8.1 would have required that the Interconnection
Customer submit the final specifications for the Interconnection Customer's
Interconnection Facilities, including System Protection Facilities, to the Transmission
Provider for review at least 90 Calendar Days prior to the Initial Synchronization Date.
It proposed to require the Transmission Provider to provide comments to the
Interconnection Customer within 30 Calendar Days of the Interconnection Customer's
submission.

Comments

373. Cleco and NYTO assert that the Interconnection Customer should have to submit
initial specifications for the Interconnection Customer's Interconnection Facilities to the
Transmission Provider at least 180 Calendar Days prior to the Initial Synchronization
Date with the understanding that the initial specifications are subject to change. Such
initial specifications would give them an opportunity to perform the planning required
for the new facilities and upgrade.

Commission Conclusion

374. The Commission agrees with Cleco and NY TO and adopts their proposal in the
Final Rule.

375. Thisarticleisdesignated Article 5.10.1 in the Final Rule LGIA.

376. Article5.8.2—Transmission Provider's Review (In the Final Rule LGIA:
Article5.10.2) —Proposed LGIA Article 5.8.2 would have required that the
Interconnection Customer to modify the Interconnection Customer's I nterconnection
Facilities as may be reasonably required by the Transmission Provider to ensure that they
are compatible with the telemetry communications and safety requirements of the
Transmission Provider.
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Comments

377. NERC requests that the word "reasonably” be removed from the article and
recommends referring to Good Utility Practice.

Commission Conclusion

378. TheFina Rulerevisesthisarticle to refer to Good Utility Practice, as requested by
NERC, but it does not eliminate the term "reasonably.” The Interconnection Customer's
Interconnection Facilities are installed at the expense of the Interconnection Customer,
but must be reviewed and meet the specifications and requirements established by the
Transmission Provider. The term "reasonably" helps to ensure that the Transmission
Provider does not require the installation of equipment beyond what is necessary for
compatibility and reliability, or beyond the standards the Transmission Provider would
apply to its own Interconnection Facilities.

379. Thisarticleisdesignated Article 5.10.2 in the Final Rule LGIA.

380. Article5.8.3 —Interconnection Customer | nterconnection Facilities
Construction (Inthe Final Rule LGIA: Article5.10.3) — Proposed LGIA Article5.8.3
would have required the Interconnection Customer to provide to the Transmission
Provider certain "as built" drawings, information, and documents pertaining to the
construction of the Interconnection Customer's Interconnection Facilities.

Comments

381. NERC proposes that the Interconnection Customer also provide the Transmission
Provider specifications for the excitation system, automatic voltage regulator, generator
control and protection settings, transformer tap settings, and communications.

Commission Conclusion

382. The Commission adopts NERC's proposal and revises Proposed LGIA Article
5.8.3 to make clear that the list of information to be provided is not exhaustive.

383. Thisarticleisdesignated Article 5.10.3 in the Final Rule LGIA.

384. Article5.11 —Landsof Other Property Owners(Inthe Final Rule LGIA:
Article 5.13) — Article 5.11 proposed that Transmission Providers would be required to
use Reasonable Efforts, including use of its eminent domain authority if necessary, to
facilitate the interconnection of Generating Facilities. The Interconnection Customer
would be required to pay any expenses related to obtaining rights of use, rights of way,
easements, or eminent domain costs that the Transmission Provider might incur, up to the
fair market value of the land or "such other price as required by the applicable inter-
affiliate transaction requirements."

Comments
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385. EPSA and severa Interconnection Customers, including Calpine, El Paso, and
Reliant Energy, request that the Transmission Provider or Transmission Owner be
required to use its eminent domain authority to facilitate the exercise of the Parties' rights
and obligations under the LGIA to the extent it is permitted to do so. Numerous
Transmission Provider commenters express concern that the eminent domain provisions
of the NOPR are too broad, placing the Transmission Provider in an untenable situation.
Specifically, several argue that the Commission's proposal conflicts with state limitations
on their eminent domain authority.” Cleco, for example, statesthat in Louisiana, a utility
cannot legally request eminent domain on behalf of another entity. National Grid and the
Construction Issues Coalition argue that many states require that eminent domain
authority be used only “to further a public need" — something that is lacking in the
NOPR. Cinergy proposes deleting the entire eminent domain provision, arguing that it
Imposes an inappropriate burden on the Transmission Provider and reiterates that it
conflicts with existing state laws. Similarly, El Paso requests that the use of eminent
domain be at the sole discretion of the Transmission Provider or Transmission Owner,
citing the numerous factors that must be considered in such an undertaking.

386. Duke Energy proposes that the Commission require a Transmission Provider to
use eminent domain only when it reasonably determines that (1) other alternatives are not
available and (2) use of eminent domain is permissible under state law. Duke Energy
also asserts that the Transmission Provider should provide awritten explanation of why
other alternatives are appropriate or why the use of eminent domain would not be
permitted under state law.

387. Nationa Grid argues that the Commission should eliminate the eminent domain
provision, citing the long delays and heavy litigation that often accompany the seizure of
property. National Grid, the Construction Issues Coalition, and others argue that
regulation of eminent domain differs from state to state, making the type of national
contract clause envisaged by the Commission impossible.

388. PIMTO aso opposes the eminent domain provision, arguing that eminent domain
Isan unpopular last resort and one that is rarely exercised even by a Transmission
Provider or Transmission Owner on itsown behalf. Instead, it proposes requiring that a
Transmission Provider or Transmission Owner, upon receipt of areasonable request, to
assist an Interconnection Customer in acquiring land rights using efforts similar to those
it typically undertakes on its own behalf.

389. PIMTO dso arguesfor eliminating the cap on land value, noting that individual
state laws already contain mechanisms for valuing property. The Commission may lack
authority to require a price cap on property sold by an Affiliate of a Transmission
Provider, according to National Grid and the Construction Issues Coalition.

390. Sdlt River Project also opposes the eminent domain language and instead proposes
that the Commission work with federal land holding agencies to streamline the

3E.q., Cinergy, Cleco, the Construction Issues Coalition, Duke Energy, National

Grid, PIMTO, Sdt River Project, SoCal Edison, and Southern.
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procurement of land rights. SoCal Edison adds that it does not believe the Commission
has the authority to impose an eminent domain requirement. Instead, it proposes
requiring Transmission Providers to exercise good faith effortsin using whatever
eminent domain authority state law may allow on an Interconnection Customer's behalf.

Commission Conclusion

391. We agree that a mandatory eminent domain requirement can be difficult for a
Transmission Provider or Transmission Owner. The Final Rule requiresthat a
Transmission Provider or Transmission Owner use efforts similar to those it typically
undertakes on its own behalf (or on behalf of an Affiliate) to secure land rights for the
Interconnection Customer. We are also clarifying that the Transmission Provider or
Transmission Owner's efforts must also comply with state law.

392. If the Transmission Provider is an independent entity, the Transmission Owner,
the Transmission Provider, and the Interconnection Customer may all sign the LGIA.
Thisalows a Transmission Owner and a Transmission Provider to jointly undertake
effortsto secure land rights for the Interconnection Customer.

393. Regarding the cap on land value, while the Commission remains concerned that
Affiliates of a Transmission Provider or Transmission Owner might request above-
market compensation for land necessary to facilitate the interconnection, the Commission
also recognizes that the valuation of property is a matter of state law. Therefore, we
eliminate this cap in the Final Rule.

394. Thisarticleisdesignated Article 5.13 in the Final Rule LGIA.

395. Article5.12 — Early Construction of Base Case Facilities— Proposed LGIA
Article 5.12 would have required that, at the Interconnection Customer's request, the
Transmission Provider must construct, using Reasonable Efforts to accommodate the
Interconnection Customer's In-Service Date, al or any portion of Network Upgrades
reflected in the Base Case of the Interconnection Customer's Facilities Study that are
necessary to accommodate the Interconnection Customer's In-Service Date. Construction
of the Network Facilities would be required even if the Network Facilities are shared
with other interconnecting generators that would not be completed in time to meet the
Generating Facility's In-Service Date.

Comments

396. MidAmerican contends that this article isinconsistent with Section 12.3 of the
NOPR LGIP (Construction Sequencing), which requires that the Transmission Provider
use Reasonable Efforts to accommodate the Generating Facility's In-Service Date.
Accordingly, it proposes that Article 5.12 be revised.

397. Cleco argues that the Party requesting early construction should pay all Network
Upgrade costs associated with the early construction. FP&L arguesthat to avoid the
need to continuously restudy and revise Network Upgrades, the LGIA should require the
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timely construction of Network Upgrades relied upon by lower-queued Interconnection
Customers.

398. Entergy, Dairyland Power, and others state that the Final Rule should address
which Interconnection Customer finances Network Upgrades in the event of adelay by
the higher-queued Interconnection Customer to whom the Network Upgrades are
assigned. Cal ISO states that language regarding milestones should be inserted between
proposed LGIA Articles5.12 and Article 5.13.

Commission Conclusion

399. Inresponse to the concerns of Entergy and others, the Commission notes that a
lower-queued Interconnection Customer always has the right under this article to
accelerate its construction schedule by completing all required Network Upgrades on
schedule despite any delays by higher-queued Interconnection Customers. Thiswould
require the lower-queued Interconnection Customer to fund those Network Upgrades at
least initially; however, in the absence of participant funding, it would be reimbursed
over time through credits, with interest. Article 5.12 does not need to be changed to
alow this.

400. Regarding "best" versus "reasonable” efforts, the Commission agrees with
MidAmerican that there was an inconsistency between proposed LGIA Article5.12 and
proposed LGIP Section 12.3 , which requires the Transmission Provider to use
Reasonable Efforts to accommodate the I nterconnection Customer's requested In-Service
Date. Article5.12 isthe more stringent of the two because it requires the Transmission
Provider to construct facilities necessary to accommodate the I nterconnection Customer's
In-Service Date. The Commission'sintent isto expedite the interconnection of new
generators in a manner that does not undermine the reliability of a Transmission
Provider's Transmission System. However, there may be circumstances beyond the
Transmission Provider's control that would prevent it from meeting the construction
deadline. To addressthis concern and to ensure consistency between this article and
LGIP Section 12.3, the Commission agrees with MidAmerican's comment that the term
"Reasonable Efforts’ is appropriate. Thisarticle, which is designated Article 5.15 in the
Final Rule LGIA, usesthat term.

401. An additional article regarding milestonesis not needed. By thetimethe LGIA is
executed, the Parties will have already established under Article 5.1 the milestones Cal
|SO refersto.

402. Article5.13 — Suspension (In the Final Rule LGIA: Article 5.16) — Proposed
LGIA Article 5.13 would allow the Interconnection Customer, upon written notice to the
Transmission Provider, to suspend work on Interconnection Facilities or Network
Upgrades as long as the Interconnection Customer agrees to be responsible for all
reasonable and necessary costs incurred by the Transmission Provider in suspending
work. Thisarticle proposed that the LGIA be deemed terminated if the Interconnection
Customer has not requested the Transmission Provider to recommence work within three
years from the date of the suspension request.
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Comments

403.  Peabody supports allowing an Interconnection Customer to suspend work on the
interconnection for up to three years because this offers the Interconnection Customer the
flexibility that large-scal e generation projects need to accommodate permitting and other
delays. Other commenters, including BPA, Cinergy, and SoCal PPA, argue that athree
year suspension period is unreasonably long. SoCal PPA further states that substantial
changes to the Transmission System could occur during that time. Western believes that
letting an Interconnection Customer contract with a Transmission Provider for an
interconnection and then suspend operation for as long as three years could alow the
Interconnection Customer to game the system. Consequently, Western and other
commenters argue that the suspension period should be limited to six months, while
Cinergy recommends limiting the suspension period to oneyear. NY TO believes the
entire provision is unreasonable.

404. Cinergy requeststhat Article 5.13 make it clear that if an Interconnection
Customer gives a Transmission Provider written notice of suspension of work, the
Transmission Provider does not have to obtain written permission from the
Interconnection Customer to cancel or suspend material, equipment and labor contracts
associated with that work, and that the Commission clarify what isincluded in the
definition of "suspension of work." Further, to prevent gaming the process, Cinergy
proposes that an Interconnection Customer be allowed to provide written notice of
suspension of work only once per Generating Facility.

405. Dominion Resources questions whether the responsibility for funding the cost of
Network Upgrades would fall on the Interconnection Customer suspending or
terminating construction or on other Interconnection Customers remaining in the queue.
The Interconnection Customer actually using the Network Upgrades should be required
to pay for them. Dominion Resources recognizes that this may shift costs from the
Interconnection Customer requesting the suspension to Interconnection Customers
further down the queue, which could mean that an Interconnection Customer will be
subject to potential cost increases even after signing an LGIA. However, it viewsthis as
amore acceptable allocation of cost responsibility than requiring an Interconnection
Customer that desires to suspend or terminate its project to bear the full cost of Network
Upgradesit may never use. In order to avoid gaming of the interconnection queue, if the
suspending Interconnection Customer later continues with its project, it should be
required to reimburse any lower-queued I nterconnection Customers for any Network
Upgrade costs related to its suspension.

406. NERC and MidAmerican comment that there must be a requirement to leave the
system in a safe and reliable condition, consistent with Good Utility Practice, if a project
Is suspended in a partially complete state.

407. The Midwest SO requeststhat Article 5.13 make it clear that a suspending
Interconnection Customer must provide notice to the Transmission Owner and to any
independent Transmission Provider.
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408. The Midwest ISO and Georgia Transmission request clarification that the
Transmission Provider will be reimbursed for any expenses related to the suspension.

Commission Conclusion

409. Many commenters express concern over the effect that a suspending
Interconnection Customer might have on lower-queued I nterconnection Customers. We
agree with Dominion Resources that, in some cases, a subsequent (i.e., lower queued)
Interconnection Customer may be responsible for funding the costs of completing the
Network Upgrades constructed for a higher-queued I nterconnection Customer that
suspends or terminates construction of such Network Upgrades. However, the
Commission is not obligating in this Final Rule a subsequent (i.e., lower queued)
Interconnection Customer to pay for these costs regardless of whether that
Interconnection Customer benefits from the facilities, since this would subject that
Interconnection Customer to significant financia risk. Prices quoted for interconnection
in the LGIA are estimates based on the results of studies conducted during the LGIP
phase of the interconnection process. If it is apparent to the Parties at the time they
execute the LGIA that contingencies (such as other Interconnection Customers
terminating their LGIAS) might affect the financial arrangements, the Parties should
include such contingenciesin their LGIA and address the effect of such contingencies on
their financial obligations. If no such contingencies are accounted for in the executed
LGIA, since the costs of Network Upgrades may influence an Interconnection
Customer's decision whether it can enter into an Interconnection Agreement, we leave it
to the subsequent Interconnection Customer and the Transmission Provider to revisit the
negotiated terms of their executed Interconnection Agreement. We deny the requests to
revise or delete Proposed LGIA Article 5.13 on these grounds.™

410. Weadso retain the three year period. The Commission agrees with Peabody that
allowing the Interconnection Customer to have the Transmission Provider suspend work
for up to three years allows generation projects the flexibility necessary to accommodate
permitting and other delays that are particularly likely to affect large projects.

411. TheFina Rulerequiresthe Interconnection Customer to pay all reasonable costs
that the Transmission Provider incurs in suspending work on its Interconnection
Facilities, aswell as costs that are reasonable and necessary to ensure the safety and
integrity of the Transmission Provider's Transmission System during the suspension.

412. Wergject Cinergy's proposal that an Interconnection Customer be limited to one
suspension period per Generating Facility. The LGIA is designed to be a standard
agreement that will operate in any number of situations, and to limit arbitrarily each
Generating Facility to only one suspension period, regardless of circumstances, is
unreasonable.

AN RTO or 1SO with participant funding may propose an alternative policy for
Commission approval.
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413. We adopt NERC's proposal that Article 5.13 require a suspending Interconnection
Customer to leave the system in a safe and reliable condition in accordance with Good
Utility Practice and the Transmission Provider's safety and reliability criteria.

414. Inresponseto Cinergy'srequest for clarification of the term "suspension of work,"
the Commission clarifies that a Transmission Provider, upon receiving written notice of
suspension from the Interconnection Customer, is authorized to cancel or suspend
material, equipment and labor contracts associated with that work. If reliability could be
compromised by stopping construction, the Transmission Provider must continue
construction until it reaches a stage where it can safely discontinue work. Any costs
associated with suspension (or of completing a discrete Network Upgrade) shall be
deducted from the Interconnection Customer's security deposit.

415. With respect to the Midwest 1SO's request to require an Interconnection Customer
to notify both the Transmission Owner and the Transmission Provider, we clarify that if
both Parties are signatoriesto the LGIA, the Interconnection Customer is required to
notify both the Transmission Owner and the Transmission Provider.

416. Thisarticleisdesignated Article 5.16 in the Final Rule LGIA.

417. Article’5.14— Taxes— Proposed LGIA Article 5.14 addressed the allocation of
responsibilities that would apply with respect to the tax treatment of an Interconnection
Customer's payments or property transfers to the Transmission Provider for the
installation of the Transmission Provider's Interconnection Facilities and Network
Upgrades.

418. Interna Revenue Service policy, as expressed in IRS Notice 2001-82 and IRS
Notice 88-129, delineates the standards under which an Interconnection Customer's
payments to build interconnections facilities will not create a current tax liability for a
Transmission Provider. The "safe harbor" provisions described in these notices generally
prevent the transaction from being considered ataxable transfer. If the IRS changesits
policy, or if the transaction no longer qualifies for safe harbor protection and tax liability
results, under the provisionsin Article 5.14 the Interconnection Customer would
indemnify the Transmission Provider for any tax liability that may arise from the
payments to build the Transmission Provider's Interconnection Facilities and Network
Upgrades.

Comments

419. Severd entities argue that the IRS safe harbor does not eliminate all risk of these
payments being treated as taxable income to the Transmission Provider because the IRS
may revisit its policies in amanner that establishes tax liability for interconnections,
including the credits provided against transmission service in exchange for the
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reimbursement of Network Upgrades.” These commenters argue that Article 5.14
should account for these risks.

420. Some commenters, including Duke, EPSA, NYTO, and PG&E, argue that the
Commission should adopt Article 5.16.5 of the Consensus LGIA, which ensuresthat a
Transmission Owner is made whole when a contribution from an Interconnection
Customer is non-taxable when made, but the IRS later imposes tax liability. NYTO
further suggests that the two revisions to Consensus LGIA Article 5.16.5 that were
proposed by the Transmission Owners should be retained. These provisions would
ensure that the Transmission Owner would be reimbursed for taxes imposed more than
ten years after the date the Interconnections Facilities are placed in service and alow for
security for such potential tax liability.

Commission Conclusion

421. The Commission findsthat Article 5.14 as proposed appropriately addresses the
risk that the contracting Parties face because of the uncertainties regarding IRS policy,
because it requires the Interconnection Customer to indemnify the Transmission Provider
in the event that the IRS changes or clarifiesits policy.

422. The Commission concludes that a discussion of subsequent taxable eventsis
appropriate for the Final Rule LGIA.” Thetwo additions NY TO requests are
unnecessary because Final Rule LGIA Article 5.17.3 addresses limitation of
indemnification and the ability of the Transmission Provider to require security from the
I nterconnection Customer.

423. Article5.14.1 — Interconnection Customer Payments Not Taxable (In the Final
Rule LGIA: Article5.17.1) — Proposed LGIA Article 5.14.1 would have provided that,
consistent with IRS Notice 2001-82 and IRS Notice 88-129 (discussing the IRS safe
harbor provisions), all payments made by the Interconnection Customer to the
Transmission Provider for the installation of Transmission Provider's Interconnection
Facilities and Network Upgrades are non-taxable, either as contributions to capital, or as
advances.

Comments

424. Peabody endorsesthis proposed provision. It arguesthat it isin the best interest
of Interconnection Customers, Transmission Providers and customersto take advantage
of the tax exemption for payments that I nterconnection Customers make to Transmission
Providers for Network Upgrades made pursuant to an LGIA.

425. Progress Energy argues that an Interconnection Customer's right to terminate the
LGIA on 30 Caendar Days' written notice may jeopardize the safe harbor treatment of

®E.q., EEI, FP&L, MidAmerican, and TXU.

"®Subsequent taxable events are discussed in Final Rule LGIA Article 5.17.6.
This discussion retains the article numbers that appeared in the NOPR LGIA.
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Interconnection Customer contributions because the IRS safe harbor provisions apply
only to interconnection agreements with a minimum term of ten years.

Commission Conclusion

426. Inresponse to Progress Energy, the mere existence of the 30 day termination
provision does not mean that the Interconnection Agreement conflicts with the IRS
minimum term requirement of ten years. Nevertheless, if either Party in fact terminates
the LGIA before ten years have passed, the IRS may then conclude that the
Interconnection Customer's payments are indeed taxable. Accordingly, the Parties
should consider these possible tax consequences when deciding whether to terminate an
LGIA within ten years.

427. Thisarticleisdesignated Article 5.17.1 in the Final Rule LGIA.

428. Article5.14.2 — Representations and Covenants (In the Final Rule LGIA:
Article 5.17.2) — Proposed LGIA Article 5.14.2 set forth the representations and
covenants that would be agreed to by the Parties to conform to the requirements of the
IRS safe harbor provisions set forth in the relevant IRS Notices.

Comments

429. FirstEnergy arguesthat in order for the Interconnection Customer's payments to
the Transmission Provider to be deemed non-taxable under the IRS safe harbor
provisions, ownership of the electricity generated at the Generating Facility must passto
another entity prior to the transmission of the electricity on the Transmission System.
FirstEnergy asks the Commission to clarify the representations and proposed covenants
in proposed LGIA Article 5.14.2 to refer to the Point of Interconnection or Point of
Change of Ownership.

Commission Conclusion

430. Wedo not intend to interpret the IRS safe harbor provisions, and so we leaveit to
the Parties to ensure that their conduct, including the point at which the ownership of
electric energy produced by the Generating Facility changes hands, conformto IRS

policy.
431. Thisarticleisdesignated Article 5.17.2 in the Final Rule LGIA.

432. Article5.14.3 — Indemnification for TaxesImposed Upon Transmission
Provider — Proposed LGIA Article 5.14.3 would have required that the | nterconnection
Customer indemnify (hold harmless) the Transmission Provider from income taxes
Imposed against the Transmission Provider as aresult of payments or property transfers
made by Interconnection Customer to the Transmission Provider under the LGIA — that
IS, if the IRS safe harbor provisions do not keep the Transmission Provider from having
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to pay income taxes. The Transmission Provider would not include a gross-up’ for
Income taxes unless either it has made a good faith determination that the payment or
transfers should be recorded as income subject to taxation, or any Governmental
Authority directs Transmission Provider to treat the payment or transfers as subject to
taxation. Asan alternative to the gross-up, the Transmission Provider would be able to
require the Interconnection Customer to provide security in aform reasonably acceptable
to the Transmission Provider and in an amount equal to the Interconnection Customer's
estimated tax liability.

Comments

433. MidAmerican supports Article 5.14.3 and recommends that the Transmission
Owner be added to this provision by changing Transmission Provider to Transmission
Provider or Transmission Owner.

434. LADWRP arguesthat although Section 5 of the Commission's OATT provides that
the transmission customer must indemnify the Transmission Provider that owns facilities
financed by tax-exempt debt, it is not clear whether that provision would apply to an
Interconnection Customer. LADWP asks the Commission to clarify that an
Interconnection Customer is liable for the cost of any adverse tax consequences visited
on the public power Transmission Owner because of the interconnection.

435. SoCal PPA believesthat the Interconnection Customer's obligation to reimburse
the Transmission Provider for taxes should cover ad valorem property taxes and other
taxes assessed against the Transmission Provider.

436. NE Utilities seeks an aternative method for a Transmission Provider to recover
tax liability for which it is not reimbursed due to circumstances beyond its control — for
example, if the security instrument provided by the Interconnection Customer does not
cover the full tax liability or if the Interconnection Customer defaults on its obligation to
indemnify the Transmission Provider. It arguesthat in these situations, the Commission
should authorize the Transmission Provider to recover the remaining balance from
customers.

437. TXU saysthat the Commission should provide comprehensive protection for a
Transmission Provider if the IRS decides that I nterconnection Customer payments are
taxable. A letter of credit, as provided for in proposed LGIA Article 5.14.3, would
provide some security for the Transmission Provider, but may limit the process of
contesting |RS positions and may prove otherwise difficult to administer. Without
elaborating, TXU requests that a more comprehensive security device be required until
definitive guidance is received from the IRS.

A gross-up for income taxes is a dollar amount calculated to determine the
Interconnection Customer's estimated tax liability to the Transmission Owner.
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438. SoCal Edison states that if a Transmission Provider or Transmission Owner is
unable to recover from a generator any income tax incurred as aresult of an
interconnection arrangement, the Commission should provide Transmission Providers
and Transmission Owners with aregulatory backstop that would guarantee the recovery
of these income taxesin transmission rates. It adds that to the extent that a Transmission
Provider or Transmission Owner is unable to include income taxes in transmission rates
because of other regulatory restrictions (such as arate freeze or the requirement to have
state commission approval for such rates), the Transmission Provider or Transmission
Owner should have discretion in determining the appropriate form and level of security
required from the generator at the time the | A becomes effective, and aright to offset any
tax liability against any transmission credit owed. Further, SoCal Edison says Article
5.14 must state that any future payment shall include interest and penalties, aswell as any
other costs imposed by the IRS.

439. Progress Energy advocates that Article 5.14.3 include certain requirements
regarding the Interconnection Customer-provided financial guaranty, such as requiring
that the guaranty be issued by afinancia entity acceptable to the Transmission Provider
and that it be non-revocable for the term of the LGIA.

440. Dynegy proposes that the Commission make the security obligation mutual. The
Final Rule should state that, when the Transmission Provider requires the
Interconnection Customer to pay atax gross-up because the Transmission Provider has
determined in good faith that the payments or property transfers made to Transmission
Provider should be reported as income subject to taxation, the Transmission Provider
must post security for the amount of the gross-up, plusinterest. Thiswill protect the
Interconnection Customer from becoming an unsecured creditor in the event of a
Transmission Provider insolvency before the issuance of a private letter ruling that could
result in the refund of the tax gross-up payment and interest to the Interconnection
Customer.

441. Capine argues that the security requirement should bear areasonable relationship
to the risk to which atransmission owner is exposed. Instead of allowing the
Transmission Provider to require an Interconnection Customer to meet a costly security
requirement — using funds that the Interconnections Customer could put to better use
developing generation and infrastructure — the Commission should authorize the
Transmission Provider to recover in its rates any future tax liability. If the Commission
Is unwilling to expose ratepayersto thisrisk, it should modify the Final Rule to ensure
that any residual security that the Interconnection Customer wold be obligated to post be
reasonably related to the actual risk to which the Transmission Provider is exposed.

442. EPSA arguesthat an Interconnection Customer should not be required to pay the
taxes of a Transmission Owner unless the Interconnection Customer is entitled to a
refund if it is ultimately determined that the amounts paid for Interconnection Facilities
and Network Upgrades are not subject to tax. If the Transmission Owner in an Affected
System is not a Party to the Interconnection Customer's LGIA, the Interconnection
Customer will have no means to enforce its right to arefund of any amountsit has
previoudly paid in taxes. A Transmission Owner is able to insist on security indefinitely,
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to protect against the remote possibility of achange in circumstances that might become
a subsequent taxable event, the balance reflected in the Consensus Tax Provisions would
be upset.

Commission Conclusion

443. Inresponseto MidAmerican's request that proposed LGIA Article 5.14.3, which
isdesignated Article 5.17.3 in the Final Rule LGIA, specify that the Transmission Owner
aswell asthe Transmission Provider isindemnified, the term "Transmission Provider" in
the LGIA includes the Transmission Owner, where applicable. Accordingly, thereisno
need to revise this provision.

444, SoCal PPA raisestax issues beyond the scope of Article 5.17, since this article
addresses only federal tax liability. The Commission rejects the proposal that ad valorem
property taxes be included in the Interconnection Customer's obligation to reimburse the
Transmission Provider for taxes, since these expenses are annual and are more analogous
to operating expenses that are not covered under the LGIA.

445. The Commission rejects requests that the Transmission Provider may recover any
outstanding federal tax liability balance from customers. A Transmission Provider isto
use the security option in Article 5.17.3 to protect itself from the risk that an
Interconnection Customer will not pay the potential tax liability, so there should not be
any outstanding liability. This, along with the ability to require security or, where
appropriate, a gross-up, should sufficiently protect the Transmission Provider from
potential tax liability. Should the Transmission Provider be unable for some reason to
recover the full cost of itstax liability, it may propose to recover such costsin its rates,
but the Commission is not pre-authorizing the recovery of these costs generically.

446. Inresponse to SoCal Edison's request for arequirement that future payment
include interest and penalties, aswell as any other costs imposed by the IRS, this
requirement isin Article 5.17.3.

447. The Commission rejects as unnecessary Progress Energy's request for greater
specificity regarding the guaranty because Article 5.17.3 already gives the Transmission
Provider the discretion to choose the security in aform "reasonably acceptable” to the
Transmission Provider. Accordingly, the Transmission Provider has the discretion to
require the Interconnection Customer to offer security that meets the criteria Progress
Energy specifies.

448. The Commission agrees with Dynegy that the Interconnection Customer should
receive security if a Transmission Provider determines that the payments or property
transfers should be reported as income subject to taxation. It isreasonable to require the
Transmission Provider to post security, since the gross-up puts the Interconnection
Customer at risk in the event that it turns out that taxes do not have to be paid, but the
Transmission Provider has become insolvent. Final Rule LGIA Article5.17 givesthe
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Interconnection Customer the option to request such security when the Transmission
Provider has made an independent determination that taxes should be payable.™

449. Regarding EPSA's argument that an Interconnection Customer should not be
required to pay a gross-up unlessit is entitled to arefund if the amounts paid ultimately
are not taxed, the Commission notes that the refund protection isalready in Article
5.17.7. This protection, together with the ability to require security for a gross-up,
should afford an Interconnection Customer sufficient protection against the risk of
nonrecovery.

450. EPSA raisesissuesregarding tax liability and Network Upgrades on Affected
Systems. Obligations regarding tax liability and related indemnification should be set
forth in a separate agreement between the Interconnection Customer and the Affected
System related to the Network Upgrade.”

451. Findly, in response to EPSA's argument that proposed LGIA Article 5.14.3 of the
LGIA permits a Transmission Provider to insist on security indefinitely, the Final Rule
has been revised to state that indemnification will terminate at the earlier of the
expiration of the ten year testing period, as contemplated by the IRS safe harbor
provisions, or the applicable statute of limitations, or the occurrence of a subsequent
taxable event contemplated by this article and the payment of any related indemnification
obligation. These are reasonable end points for the indemnification obligation because
once the earlier of either of these events occurs, thereis no further risk of new tax
liability and, therefore, no further need for indemnification.

452. Article5.14.4 - Tax Gross-Up Amount (Inthe Final Rule LGIA: Article 5.17.4)
— Proposed LGIA Article 5.14.4 described how the Parties would calcul ate the Tax
Gross-Up Amount.

Comments

453. FP&L arguesthat the tax gross-up methodology in proposed LGIA Article 5.14.4,
when combined with the requirement that the Transmission Provider provide refundsin
the form of transmission service credits for itsfull costs of Network Upgrades (including
income taxes), will not allow the Transmission Provider to be made whole for the income
tax payments for Network Upgrades. It statesthat Article 5.14.4 requiresthe
Interconnection Customer to pay up front the net present value of the income taxes due
on Network Upgrades, based on the assumption that the Transmission Provider will get
Income taxes back through the future stream of tax depreciation benefits. But if the
Transmission Provider is aso required to give back to the Interconnection Customer the
net present value of income tax payments, plus interest, through refunds, then the
Transmission Provider is paying the full cost of income taxes on assetsthat it is
purchasing and it will not be made whole. FP&L further states that the Commission

78Security will not be available when a Governmental Authority directs a
Transmission Provider to report payments of property asincome subject to taxation.

"See Part I1.A.2 — Section 3.5 (Coordination with Affected Systems).



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 -94 -

should authorize two alternatives for the tax gross-up methodology: (1) the
Interconnection Customer pays the full amount of taxes up front, but then receives
refunds for its tax payments; or (2) the Interconnection Customer pays a reduced amount
for the taxes up front, which is the present value of the Transmission Provider's carrying
costs, calculated at its current weighted average cost of capital, for itstax payment
associated with the contribution in aid of construction until it receives the payment back
over time through tax depreciation, but then does not receive refunds for the payment of
taxes. Under either alternative, it is essential that the Interconnection Customer not
receive interest from the Transmission Provider on tax payments actually made to the
government because, if it does, the Transmission Provider will not be made whole.

454. Southern asks the Commission to modify this article so that the calculation of the
tax gross-up for payments that entitle the Interconnection Customer to credits is not
reduced by depreciation deductions available to the Transmission Provider. FirstEnergy
says the method of calculating the Present VVaue Depreciation Amount, should be
clarified by adding the phrase "used for Federa and state purposes’ after

". .. Transmission Provider's anticipated tax deductionsas. . . ."

455. EPSA supports the tax gross-up calculation in Proposed LGIA Article5.14.4. It
argues that the cal culation was drafted by tax professionals during the ANOPR process
in an effort to ensure that the Transmission Provider is made whole. The drafting group
determined that the most appropriate manner for calculating the tax gross-up is the
methodology set forth in Ozark Gas Transmission Corp., 56 FERC 61,349 (1991).
EPSA also states that this formula has been approved by the Commission and many
existing interconnection agreements use the Ozark Gas methodology to compute tax
gross-ups for both interconnection facilities and network upgrades, without regard to
whether the Interconnection Customer will receive transmission credits. EPSA further
argues that the cal culation takes into account a Transmission Provider's federal and state
tax rate and the present value of all tax depreciation deductions to which the
Transmission Provider is entitled over the life of the Interconnection Facilities and
Network Upgrades. Finally, EPSA argues that the tax benefits associated with
depreciation are not returned to the Interconnection Customer as transmission credits, as
some commenters contend. Although the Transmission Provider will return the gross tax
costs to the Interconnection Customer in the form of Transmission Credits, the
Transmission Provider still benefits from being able to deduct the cost of the
Interconnection Facilities and Network Upgrades.

Commission Conclusion

456. The Commission agrees with EPSA that Proposed LGIA Article 5.14.4 offersthe
appropriate methodology for ensuring that a Transmission Provider is fully compensated
for tax consequences. FP&L and Southern have not sufficiently explained how the
calculation failsto make the Parties whole, and we do not revise this article.

457. Thisarticleisdesignated Article 5.17.4 in the Final Rule LGIA.
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458. Article5.14.5-Private Letter Ruling or Change or Clarification of Law (In
the Final Rule LGIA: Article 5.17.5) — Proposed LGIA Article 5.14.5 would have
required that, at the Interconnection Customer's request and expense, a Transmission
Provider file with the IRS arequest for a private letter ruling as to whether any property
transferred or sums paid or to be paid by the Interconnection Customer to the
Transmission Provider under the LGIA would be subject to federal income taxation. The
point of obtaining such aruling isto get a definitive answer up front as to whether taxes
will bedue. If aprivate letter ruling concludes that such sums are not taxable, the
Interconnection Customer's obligations would be reduced accordingly.

Comments

459. Commenters criticize the proposed relationships between the Interconnection
Customer and the Transmission Provider in seeking a private letter ruling. El Paso
argues that the Transmission Provider should have sole discretion to decide how to
minimize its taxes, including whether to seek a private letter ruling or to contest a tax
determination. While the Interconnection Customer must indemnify the Transmission
Provider for tax liability, EI Paso argues that this does not justify allowing the
Interconnection Customer to require the Transmission Provider to dedicate its taxpayer
status, time, and resources to seeking a private letter ruling or contesting a tax
determination. Thisinappropriately places the Interconnection Customer in the position
of deciding how the Transmission Provider will meet its obligations to the
Interconnection Customer. In addition, even if the Interconnection Customer pays filing
and legal fees associated with a private letter ruling or contest, this does not compensate
the Transmission Provider for itsinternal costs of prosecuting such proceedings.

460. Dynegy generaly supportsthis provision but contends that it should be revised
because it (1) fails to recognize that the Interconnection Customer is the Party at risk of
paying atax gross-up that turns out not to have actually been required by the tax laws,
and (2) unduly restricts the Interconnection Customer's ability to make the arguments it
wants made in pursuing a private letter ruling. For instance, Dynegy says, Article 5.14.5
allows the Interconnection Customer to prepare only the "initial draft" of the private
letter ruling request, and Article 5.16.6 provides for only one level of judicial review for
appeals of adverserulings. Such restrictions should be removed because it isthe
Interconnection Customer, not the Transmission Provider, that is paying the gross-up and
funding the efforts to obtain a private letter ruling.

461. Salt River Project notes that this provision would require a Transmission Provider
to file aprivate letter ruling, at an Interconnection Customer's request and expense, but
establishes that the Interconnection Customer would prepare the initial draft of the letter.
Thiswill giverise to disclosure and confidentiality problems and is a bad business
practice.
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462. FP&L proposes, without elaboration, that the Commission modify proposed LGIA
Article 5.14.5 to permit the Transmission Provider to require ajointly filed request for a
private letter ruling.

463. FirstEnergy asks the Commission to clarify that the last sentence of this article
refers to the need to maintain a parental guarantee or letter of credit as required by
proposed LGIA Article 5.14.3, and not the Interconnection Customer's indemnification
obligations under proposed LGIA Article 5.14 generally.

464. NYTO argues, without elaboration, that a provision is needed to ensure that a

Transmission Owner can ask the Interconnection Customer to provide financia security
to backstop its potential tax liability where the Transmission Owner has not asked for a
gross-up payment from the Interconnection Customer pending any ruling from the IRS.

Commission Conclusion

465. The Commission rejects comments that seek to deny the Interconnection
Customer the right to ask the Transmission Provider, at the Interconnection Customer's
expense, to seek a private letter ruling from the IRS. The Interconnection Customer
would otherwise be without recourse if it disagrees with the Transmission Provider's
conclusion regarding either tax liability (and gross-up) or the need for security, and it is
the Interconnection Customer that pays the taxes.

466. Inresponse to Dynegy, we will not grant the Interconnection Customer greater
latitude with respect to the Transmission Provider's request for a private letter ruling
because the proposed provision already offers afair balance between the interests of the
Parties. While the Interconnection Customer funds the request for a private letter ruling,
permitting it to submit an "initial draft" of the private letter ruling request, and to insist
on asingle appeal, alows the Interconnection Customer to have adequate participation in
the effort to secure an IRS determination.

467. The Commission disagrees with Salt River Project's argument that allowing the
Interconnection Customer to prepare the initial draft of the request for a private | etter
ruling from the IRS givesrise to disclosure and confidentiality problems. The
Commission leavesit to the Parties to work within the confidentiality and other
provisions of the LGIA to determine the most appropriate means for alowing the
Interconnection Customer to draft the request.

468. FP&L offersno explanation for why the Transmission Provider should be
permitted to require ajointly filed request for a private letter ruling. Asaresult, we
reject FP&L's request.

469. The Commission agrees with FirstEnergy that the last sentence of Proposed LGIA
Article 5.14.5 should be revised. This sentence refers to the Interconnection Customer's
obligations if aprivate letter ruling concludes that the transfers or sums paid to the
Transmission Provider are not subject to federal income taxation. In this event, the
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Interconnection Customer's obligations with respect to the guaranty or gross-up allowed
under Final Rule LGIA Article 5.17.3 will be reduced or eliminated. The private |etter
ruling would not eliminate the Interconnection Customer's obligation to indemnify the
Transmission Provider in the event that the IRS changesits ruling or policy or a
subsequent taxable event occurs.

470. Asfor NYTO's argument that the Transmission Provider should be able to ask the
Interconnection Customer to provide financial security when the Transmission Provider
has foregone the gross-up, such authority isalready in Final Rule LGIA Article 5.17.3.
Under this article, the Transmission Provider may secure a guaranty from the
Interconnection Customer in an amount equal to the Interconnection Customer's
estimated tax liability. Since the article does not specify the timing of such arequest, the
request may be made at any time the Transmission Provider believesthat it is

appropriate.

471. Thisarticleisdesignated Article 5.17.5 in the Final Rule LGIA.,

472. Article5.14.6 — Contests — Proposed LGIA Article 5.14.6 described the
obligations that would apply if any Governmental Authority determines that the
Transmission Provider's receipt of payments or property is income subject to taxation.

At the Interconnection Customer's sole expense, the Transmission Provider would appesal
or oppose such adetermination. Proposed LGIA Article 5.14.6 also described the
procedures for settling the contested ruling.

Comments

473. Southern proposes clarifying that the Interconnection Customer's obligation for
the settlement amount is calculated on a basis that is fully grossed-up for taxes.

474. NYTO argues that the Transmission Owner's obligation to contest a determination
by a Governmental Authority should be subject to the Interconnection Customer
providing an opinion of tax counsel that there is high likelihood of success.

Commission Conclusion

475. The Commission rejects the commenters requests. The Transmission Provider
may determine if the settlement amount is appropriate under Article 5.14.6, which is
designated Article 5.17.7 in the Final Rule, and, therefore, has the opportunity to ensure
that the amount is calculated in an acceptable manner. The Commission will not require
that the Interconnection Customer tender atax counsel opinion. Under Article 5.17.7,
the Interconnection Customer must pay all of the costs of an appeal of theruling. The
Commission believes that the prospect of paying for an appeal with alow likelihood of
success should be a sufficient incentive not to pursue aweak case.

476. Article5.14.7 — Refund (In the Final Rule LGIA: Article 5.17.8) — Proposed
LGIA Article 5.14.7 described the conditions under which arefund would be payable to
the Interconnection Customer for any payments made related to income tax liability and
the formulafor calculating the refund.
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Comments

477. The Florida PSC recommends that the indemnification treatment in the LGIA be
subject to review by state commissions on a case-by-case basis since there are local
consequences. In some instances, indemnification alone is insufficient and letters of
credit, parental involvement or other forms of guarantees may be required to protect
retail customers adequately from becoming the default responsible Party. The
Transmission Provider should be able to petition the state commission for amore
stringent indemnification standard.

Commission Conclusion

478. The Commission does not grant Florida PSC's request. When the Commission,
under the authority of sections 201, 205 and 206 of the Federal Power Act® sets arate,
term or condition for such transmission, a state may not exerciseitsjurisdiction over a
retail rate to review the reasonableness of the rate, term or condition set by the
Commission.®*

479. Thisarticleisdesignated Article 5.17.8 in the Final Rule LGIA.

480. Article5.14.8 — Taxes Other Than Income Taxes (In the Final Rule LGIA:
Article5.17.9) —Proposed LGIA Article 5.14.8 described the Parties obligationsiif taxes
other than federal or state income taxes, and for which the Interconnection Provider may
be required to reimburse the Transmission Provider under the terms of the LGIA, are
imposed. At the Interconnection Customer's expense, the Transmission Provider would
appeal or oppose such a determination. Proposed LGIA Article 5.14.8 also described the
procedures for settling the contested ruling.

Comments

481. FP&L asksthe Commission to clarify Article 5.14.8 to require the Interconnection
Customer to pay tax costs, other than income tax, related to interconnection payments.

8016 U.S.C. 824, 824d and 824e (2000).

815ee, e.9., Mississippi Power & Light v. Mississippi ex rel. Moore, 487 U.S. 354,
371-72 (1988); Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 970 (1986)
(both applying the same principle to the Commission's jurisdiction over wholesale sales
of electric energy).
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Commission Conclusion

482. The Commission notesthat Article 5.14 does not limit recovery to state or federal
Income taxes related to interconnection payments. This provision by itself does not
create additional tax liability beyond income taxes. Because FP& L offered no
justification for why additional tax protection is necessary, the Commission rejects its
request.

483. Thisarticleisdesignated Article 5.17.9 in the Final Rule LGIA.

484. Article5.15— Tax Status (Inthe Final Rule LGIA: Article 5.18) — Proposed
LGIA Article 5.15 provided that each Party cooperate with the other to maintain the
other Party's tax status. It also proposed that the LGIA would not be intended to
adversely affect any Transmission Provider's tax exempt status with respect to the
issuance of bonds.

Comments

485. NYTO proposes modifying the LGIA to be consistent with the tax-exempt bond
provisions of the Transmission Owner's (or the ISO's) OATT. Thus, the LGIA would
provide that the Transmission Owner is not obligated to take any action, and the
Interconnection Customer is prohibited from taking any action, that would adversely
affect the tax-exempt status of the Transmission Owner's (or the ISO's) local furnishing
bonds.

486. Several commenters, including LADWP and TANC, are concerned about the
effect that providing Interconnection Service will have on the tax-exempt status of their
bond funding. TANC asks the Commission to provide flexibility for municipal utilities
that adopt the Tariff additions. NRECA-APPA is concerned that contributions by an
Interconnection Customer for construction of interconnection facilities and Network
Upgrades may result in loss of itstax-exempt status. A tax-exempt cooperative must
ensure that at least 85 percent of itsincome comes from members.

487. LPPC urgesthe Commission to give public power utilities the option to: (1)
refuse to provide an interconnection if doing so would jeopardize the tax-exempt status
of the public power utility's financing; or (2) proceed with the interconnection with an
indemnification provision that would require Interconnection Customers to reimburse
public power entities if any aspect of compliance with the Final Rule causes the utility to
lose the tax-exempt status of its bonds.

Commission Conclusion

488. The Commission concludes that the tax status of the Partiesis sufficiently
protected by Proposed LGIA Article 5.15.
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489. Asdescribed more fully in the reciprocity discussion in this preamble, public
power and other nonjurisdictional entities with "safe harbor" tariffs may add the Final
Rule LGIP and Final Rule LGIA to their safe harbor tariffsif they wish to continue to
have safe harbor protection.?? The Commission limits reciprocity compliance to those
services anonjurisdictional entity is capable of providing on its system.®® The
Commission will consider the restrictions on nonjurisdictional and jurisdictional entities
conduct that would endanger the tax exempt status of their bond funding during
compliance or upon submission of amended safe harbor tariffs, and we will act to ensure
that they retain their tax-exempt status. Accordingly, the Commission need not address
further here the argument raised by L PPC.

490. Thisarticleisdesignated Article 5.18 inthe Final Rule LGIA.

491. Article6—Testing and Inspection — Proposed LGIA Article 6 provided that,
prior to the Commercial Operation of the Generating Facility, the Transmission Provider
shall test the Transmission Provider Interconnection Facilities and Network Upgrades,
and the Interconnection Customer shall test the Generating Facility and the
Interconnection Customer's Interconnection Facilities to ensure their safe and reliable
operation. The Interconnection Customer would bear the cost of these tests and any
modifications. After the Commercial Operation Date, each Party shall conduct routine
ingpection and testing of its own facilities, at its own expense, in accordance with Good
Utility Practice.

Comments

492. Entergy generally supports the testing and inspection provisions, but urges that
Article 6.1 provide the Parties with additional scheduling flexibility if testing reveasthe
need for modifications to the Generating Facility. Entergy therefore proposes that the
Parties' schedules for completing their respective obligations to construct and install
facilities shall be extended to the extent reasonably necessary to complete any necessary
modifications to the Generating Facility.

493. Arkansas Coops propose that Article 6.1 of the NOPR LGIA be modified to
prohibit a Transmission Provider from preventing an Interconnection Customer sale of
test energy to an entity other than the Control Area operator.

Commission Conclusion

494. The Commission does not believe that a change to the LGIA isrequired in order
to satisfy Entergy's concern. The LGIA is premised on the idea that the Interconnection
Customer and Transmission Provider will coordinate the interconnection of the
Interconnection Customer's I nterconnection Facilities on an ongoing basis. If the testing

825ee Part 11.C.7 (OATT Reciprocity Requirements Applied to the Final Rule
LGIP and Final Rule LGIA).

80rder No. 888-A, FERC Stats. & Regs 1 31,048 at 30,286.
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reveals a problem with the Interconnection Facilities or Network Upgrades, the LGIA
contempl ates that the Parties will work together to modify the schedule.

495. Inresponse to Arkansas Coops, the Interconnection Customer may sell its energy
to anyone; the LGIA does not need to address this matter, asit is not an interconnection
matter.

496. Article7—Metering — Proposed LGIA Article 7 would have required that, unless
otherwise agreed to by the Parties, the Transmission Provider shall install, own, operate,
and maintain Metering Equipment at the Point of Interconnection, with the
Interconnection Customer bearing all reasonable documented costs.

497. Article7.2—-Check Meters— Proposed LGIA Article 7.2 provided that the
Interconnection Customer, at its own expense, may install one or more meterson its side
of the Point of Interconnection to check the accuracy of Transmission Provider's meters.

498. Article7.3 —Standards— Proposed LGIA Article 7.3 provided that if Article7
conflicts with the manuals, standards or guidelines of the Applicable Reliability Council,
the latter shall control.

499. Article7.4—Testing of Metering Equipment — Proposed LGIA Article 7.4
provided that if at any time Metering Equipment fails to register or is found to be
inaccurate by more than one percent, the Transmission Provider shall correct all
measurements made by the inaccurate meter.

500. Article7.5—Metering Data — Proposed LGIA Article 7.5 provided that the
official measurement of the amount of energy delivered from the Generating Facility to
the Point of Interconnection is the metered data, which would be telemetered to one or
more |ocations designated by the Transmission Provider and one or more locations
designated by the Interconnection Customer.

Comments

501. Cal ISO and SoCal Edison argue that, in California, it isthe Cal 1SO Tariff that
governs metering provisions. They further argue that many provisions of proposed
LGIA Article 7 appear to be at odds with Cal 1SO's Tariff and WECC requirements. For
example, Cal 1SO points out that proposed Article 7.1 appears to require metering only at
the Point of Interconnection which would mean "net metering,” whereas WECC requires
Cal 1SO to meter a generator's gross outpuit.

502. SoCal Edison and WEPCO argue that the Transmission Provider should not be
required to own the meters because owning meters carries with it some liability
associated with inaccurate meter readings.

503. Dynegy comments that meters should beinstalled at an agreed-upon location
rather than at the Point of Interconnection, and metering information should be provided
in analog and digital form to no more than two locations specified by the Transmission
Provider. It aso proposes that check meter measurements be used when the primary
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meter isinaccurate, and that the Final Rule specify in more detail the cost responsibility
of the Transmission Provider if it does not properly maintain the metering equipment.

504. Baker & McKenzie and Dynegy argue that proposed LGIA Article 7.2 incorrectly
references Article 7.3 and should refer instead to Article 7.4. Severa commenters,
including Baker & McKenzie, the Bureau of Reclamation, Dynegy, and Monongahela
Power, propose that language should be added to Article 7.4 to use check metersto
correct the measurements read by failed or inaccurate Metering Equipment. Baker &
McKenzie proposes several editorial changesto clarify Article 7.4.

505. FirstEnergy argues that the one percent metering accuracy is very difficult to
achieve and its current interconnection agreement as well as the industry standard allows
for atwo percent metering error. It asserts that the provision should be changed to allow
for ametering error of two percent. Monongahela Power argues that the allowed
metering error should be 1.5 percent.

506. Severa commentersincluding EEI, FirstEnergy, and Southern argue that the last
sentence of proposed LGIA Article 7.5 incorrectly states that "metering data[is]
provided by the Interconnection Customer” because the metering datais being provided
by the Transmission Provider to the Interconnection Customer.

Commission Conclusion

507. Ca I1SO's concern with regard to metering being alowed only at the Point of
Interconnectionis misplaced. Proposed LGIA Article 7.1, which provides that "[u]nless
otherwise agreed by the Parties, Transmission Provider shall install Metering Equipment
at the Point of Interconnection,” clearly allows Metering Equipment to be placed at an
agreed upon location different from the Point of Interconnection. However, in response
to Cal 1SO's and SoCal Edison's concern that their metering provisions are governed by
WECC requirements, we are adding the following language to Article 7.1: "Each Party
shall comply with the Applicable Reliability Council requirements.” The Commission
does not expect that Applicable Reliability Council requirements will conflict with our
provisionsin Fina Rule LGIA Article 7. Accordingly, we find the following language
to be unneeded and are deleting it from Article 7.3 (Standards): "To the extent this
Article 7 conflicts with the manuals, standards, or guidelines of the Applicable
Reliability Council regarding interchange metering and transactions, the manuals,
standards and guidelines of such Applicable Reliability Council shall control."

508. Inresponseto SoCa Edison and WEPCO, we are not revising proposed LGIA
Article 7.1 because the Final Rule contains the phrase "[u] nless otherwise agreed by the
Parties' which allows any Party to own the meters. In response to Dynegy and Baker &
McKenzie we are changing the reference in Final Rule LGIA Article 7.2 to Article 7.4.
We are also adding language in Final Rule LGIA Article 7.4 for the use of check meters
to correct the measurements read by failed or inaccurate Metering Equipment. In
response to FirstEnergy and Monongahela Power's argument, the Commission adopts a
metering error of two percent because, as pointed out by FirstEnergy, two percent isthe
industry standard. Finally, we are correcting the error in the last sentence of proposed
LGIA Article 7.5 noted by EEI, FirstEnergy and Southern.
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509. Article8 —Communication — Proposed LGIA Article 8 described the operating
communications and dedicated data circuits between the Parties that would be necessary
and the cost and maintenance responsibility for such equipment.

510. Article8.1—Interconnection Customer Obligations— Proposed LGIA Article
8.1 would have required the Interconnection Customer to maintain satisfactory operating
communications with the Transmission Provider's Transmission System dispatcher or
designated representatives.

Comments

511. NERC and Western recommend that a Transmission Provider be permitted to use
avoice communications system that does not rely on the public telephone system.

512. Dairyland Power proposes that maintenance be performed by the Transmission
Provider, in an agreed upon manner, at the Interconnection Customer's expense.

513. Cleco and FirstEnergy propose that the Interconnection Customer be responsible
for the cost of maintaining any communications and computer equipment belonging to
either Party, as well as the hardware and software necessary for the Transmission
Provider to interface properly with the I nterconnection Customer's system.

514. Progress Energy requests that the first sentence of proposed LGIA Article 8.2 be
rewritten to read: "Prior to the Initial Synchronization Date of the [Generating] Facility, a
remote terminal unit, or equivalent data collection and transfer equipment acceptable to
both Parties shall beinstalled . . . ."

515. The Bureau of Reclamation believes that cyber-security and data security issues
should be addressed in the body of the LGIA, and not in an Appendix.

Commission Conclusion

516. The Commission concurs with the recommendations of NERC, Western and
Progress Energy, and revises Proposed LGIA Articles8.1 and 8.2 to allow greater
flexibility.

517. Inresponse to the Bureau of Reclamation, the Commission notes that the
Appendices are as binding as provisions within the body of the LGIA.

518. Articles8.1 and 8.2 require that the Interconnection Customer transmit the datato
apoint specified by the Transmission Provider. Once the data has reached that point, it
becomes the responsibility of the Transmission Provider to maintain its own hardware
and software equipment. In response to Dairyland Power, the Commission notes that the
Parties may enter into an agreement regarding which Party actually performs the data
system maintenance, but the I nterconnection Customer is ultimately responsible for
paying for that maintenance.
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519. Article9—Operations— Proposed LGIA Article 9 would have required the
Interconnection Customer and Transmission Provider to operate their facilitiesin a safe
and reliable manner. It also proposed reactive power requirements and provided that the
Interconnection Customer will be compensated for capital expensesincurred based on
the use of the Interconnection Facilities by the Transmission Provider, al third party
users, and the Interconnection Customer.

520. Article9.1 - General —Proposed LGIA Article 9.1 would have required the
Parties to comply with LGIA Appendix G (Interconnection Guidelines). It would also
require that each Party provide to the other Parties all information that may be required to
comply with Applicable Laws and Regulations.

Comments

521. Southern, Lakeland, and FirstEnergy state that Article 9.1 should refer to
Applicable Reliability Council requirements instead of Appendix G Interconnection
Guidelines, which is blank. FirstEnergy states that each Party should be required to
comply with the requirements of any RTO or 1SO and any procedures agreed to by the
Joint Operating Committee.

522. Exelon requests that proposed LGIA Article 9.1 be modified to include the
following language: "To the extent interconnection requirements are inconsistent with
ISO/RTO rules, the ISO/RTO rules shall govern.”

Commission Conclusion

523. IntheFina Rule, Article 9.1 refersto Applicable Reliability Council
requirements. The Commission is deleting Appendix G (Interconnection Guidelines).
With respect to FirstEnergy's request that Parties be required to comply with any
procedures agreed to by the Joint Operating Committee, the Commission does not
believe that any language changes are required. We clarify that the Parties are expected
to comply with the procedures established by the Joint Operating Committee. We also
clarify that the RTO or 1SO rules, once approved by the Commission, shall govern the
LGIA.

524. Article9.2 - Control Area Notification — Proposed LGIA Article 9.2 would
have required the Interconnection Customer to notify the Transmission Provider in
writing of the location of its Control Areaat least three months before the Generating
Facility's Initial Synchronization Date. The proposed article also provided that the
Interconnection Customer has the right to change the Control Area after the Initial
Synchronization Date.

Comments

525. Some commenters, including PG& E and Cal 1SO, believe that the Generating
Facility must be the Control Areato which it is electrically connected.
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526. MidAmerican believes that the Interconnection Customer must provide the
metering and communications necessary to be a part of a Control Area other than the
Transmission Provider's Control Area. Cleco proposes that since switching Control
Areasis labor-intensive for the employees of both Control Areas, the Interconnection
Customer should be required to remain in a Control Areafor at least 12 months before
switching.

527. NERC asksthat proposed LGIA Article 9.2 be clarified to ensure that the host
Control Area (the Control Areato which the Interconnection Customer is physically
connected, regardless of whether the Generating Facility is electrically telemetered to
another Control Areathrough adynamic transfer) can enforce an Interconnection
Customer's power factor, voltage control, and other similar obligations. Others
commenters, including WEPCO, MidAmerican, Avista, National Grid, Southern, express
concerns that a separate agreement and control equipment modification should be
required, and that if the Interconnection Customer designates a different Control Area, it
should be required to follow the rules for al applicable Control Areas.

528. Duke Energy asks what the consequence would be if an Interconnection Customer
failsto notify a Transmission Provider of its Control Areathree months prior to its
Commercial Operating Date. The Maine PSC requests that Article 9.2 permit waiver of
Control Areanotification in certain situations.

Commission Conclusion

529. Inresponseto Cal SO, PGE, and Cleco, the Commission does not prohibit
dynamic scheduling of a Generating Facility physically connected in one Control Area
but scheduled into another. Nor does it place restrictions on changing Control Areas and
how long an Interconnection Customer must remain in a Control Area. Moreover, in
Order No. 888 the Commission did not require that Transmission Providers offer
dynamic scheduling.®* However, we also agree with the concerns expressed by NERC
and other commenters that the process of changing Control Areas and the attendant
implementation brings about requirements for coordination, control equipment
modification, and agreement on operational details. In such cases, the Commission
confirms that the Transmission Provider's OATT shall apply.

530. Weaso confirm that the Interconnection Customer must notify the Transmission
Provider at least three months before the Initial Synchronization Date of the Control Area
inwhich it will belocated. Failure of an Interconnection Customer to make the
appropriate Control Area designation would be treated as a Breach of the Final Rule
LGIA, subject to opportunity to cure. Similarly, while an Interconnection Customer
could request that the Transmission Provider waive the three month notice requirement,
we decline to make that a provision of the Final Rule LGIA.

840rder No. 888 at 31,709-10.
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531. Article9.3—Transmission Provider Obligations— Proposed LGIA Article 9.3
would have required the Transmission Provider to operate and maintain its Transmission
System in a safe and reliable manner and in accordance with the LGIA. It also proposed
that the Interconnection Customer would not be obligated to follow the Transmission
Provider'sinstructions if those instructions would undermine the safe and reliable
operation of the Generating Facility.

Comments

532. NERC proposes deleting the proposed language allowing an Interconnection
Customer to not follow the Transmission Provider's instructionsif doing so would cause
material damage to the Generating Facility. NERC is concerned that the language
appears to grant the Interconnection Customer a blanket right not to follow operating
instructions of the Transmission Provider.

533. NYTO proposesrevising Article 9.3 of the NOPR LGIA to remove any incentive
for the Interconnection Customer to "create” circumstances (e.g., emergencies) that
would warrant noncompliance.

534. Southern assertsthat it isinappropriate to impose broad obligations on a
Transmission Provider's Transmission Systemsin the LGIA. The LGIA should govern
only the interconnection of an Interconnection Customer and the Interconnection
Facilities necessary to achieve the interconnection, not the entire Transmission System.
535. Dynegy statesthat proposed LGIA Article 9.3 failsto consider the economic
effect of operating instructions on the Interconnection Customer, which could be
financially devastating, and that the article should make clear that the Transmission
Provider must compensate the Interconnection Customer for responding to such
operating instructions

Commission Conclusion

536. We agree with NERC's concern that the proposed language appears to grant the
Interconnection Customer a blanket right not to follow the operating instructions of the
Transmission Provider during normal operating conditions and accordingly delete the
proposed language in the Final Rule. We expect a Transmission Providers to follow
NERC procedures and to take every precaution not to cause any material adverse impact
on the safe and reliable operation of the Generating Facility. It isessential that the
Interconnection Customer follow all orders given by the Transmission Provider, unless
they would result in impairment to public health or safety, since otherwise the
Transmission Provider would be unable to effectively manage its Transmission System.®
Final Rule LGIA Article 13.6 (Interconnection Customer Authority) allows
Interconnection Customers to take "actions or inactions' necessary to "preserve the

®pacific Gas and Electric Company, et al., 81 FERC 61,122 at 61,456 (1997).
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reliability of the Interconnection Customer's Generating Facility" during an Emergency
Condition.

537. Inresponseto NYTO's comments, all Parties are obligated to follow Good Utility
Practice and to abide by their obligations under the LGIA. If aParty wereto
manufacture an Emergency Condition, it would be aviolation of the LGIA, aswell asa
serious Breach of NERC and other reliability rules.

538. Southern's concerns are misplaced. Proposed LGIA Article 9.3 simply stated that
the Transmission Provider shall maintain its system in a safe manner and that the
Interconnection Customer is required to follow the instructions of the Transmission
Provider under normal circumstances.

539. Dynegy's comment also appears to be misplaced. Proposed LGIA Article 9.3
dealt with the obligations of the Transmission Provider, not the obligations of the
Interconnection Customer. Assuming that Dynegy's comment appliesto Article 9.4
instead, we clarify that a Party is not obligated to follow a Transmission Provider's
instructions that would cause harm to its Generating Facility, unless public health and
safety would be threatened by noncompliance.

540. Article9.6.1 — Power Factor Design Criteria— Proposed LGIA Article 9.6.1
would have required the Generating Facility to be designed so that at the continuous
rated power output, its power factor would be within arange of 0.97 leading to 0.95
lagging, unless the Transmission Provider has established different requirements
applicable to al Interconnection Customersin the Control Areaon acomparable basis.

Comments

541. NERC proposes that the Commission require power factor capabilities to be
"within arange required by Good Utility Practice,” which incorporates NERC standards
by reference. It citesits own Planning Standard, which allows a generator to be within
the range of 0.95 leading to 0.90 lagging and argues that such a range provides more
responsive reactive absorption and supply than the range proposed in Article 9.6.1. That
Planning Standard also requires that if the Generating Facility does not meet the
requirements, the Interconnection Customer must make alternate arrangements for
supplying dynamic reactive power to meet the ared's reactive power requirements.
However, NERC concedes that a power factor requirement of 0.95 leading to 0.95
lagging is a common practice in some NERC regions.

Commission Conclusion

542. We adopt the power factor requirement of 0.95 leading to 0.95 lagging because it
Isacommon practicein some NERC regions. If aTransmission Provider wants to adopt
adifferent power factor requirement, Final Rule LGIA Article 9.6.1 permitsit to do so as
long as the power factor requirement applies to all generators on a comparable basis.
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543. Article9.6.3—Payment for Reactive Power — Proposed LGIA Article 9.6.3
would have provided that the Transmission Provider pay the Interconnection Customer
for reactive power that the Generating Facility provides or absorbs. Such payment would
be in accordance with the Interconnection Customer's rate schedule unless serviceis
subject to a Commission-approved RTO or 1SO rate schedule. If no rate scheduleisin
effect, the Transmission Provider would compensate the Interconnection Customer in an
amount that would be due the Interconnection Customer had the rate schedule been in
effect when the service commenced; provided, however, that the rate schedule must be
filed with the Commission within 60 Calendar Days of the commencement of service.

Comments

544. El Paso and others maintain that the Interconnection Customer should not be
compensated for reactive power provided or absorbed within the power factor range
established in Article 9.6.1 (Power Factor Design Criteria) sinceit isonly meeting its
obligation to do so. MidAmerican, Cleco, El Paso, Nevada Power, PG& E, and Western
state that the Interconnection Customer should be compensated for the reactive power it
provides or absorbs when the Transmission Provider asks the Interconnection Customer
to operate its Generating Facility outside the established power factor range. Cleco and
Nevada Power also contend that if the Transmission Provider pays for reactive power, so
should the Interconnection Customer, when it does not meet the Transmission Provider's
voltage schedule that can be met by the established power factor range.

545. MidAmerican and Cleco argue that reactive power should be paid for only if the
Interconnection Customer has filed arate schedule with the Commission prior to the
commencement of service. Duke argues that the last sentence of the NOPR LGIA
Article 9.6.3 that providesfor filing of arate schedule within 60 Calendar Days of
having provided reactive service without a rate schedule should be moved to Article 11.6
(Interconnection Customer Compensation) to cover asimilar situation during an
Emergency Condition. Cal 1SO believesthat the procurement of reactive power should
be |eft to another proceeding (such as a Regional Market Design proceeding), and

NY SO states that thisissue is already being dealt with in its Market Administration and
Control Area Services Tariff.

Commission Conclusion

546. We agree that the Interconnection Customer should not be compensated for
reactive power when operating its Generating Facility within the established power factor
range, since it isonly meeting its obligation. Proposed Article 9.6.3 required payment
for reactive power to an Interconnection Customer only when the Transmission Provider
requests the Interconnection Customer to operate its Generating Facility outside the
range established in Article 9.6.1 (Power Factor Design Criteria). In response to Cleco
and Nevada Power, we agree that the Interconnection Customer should be penalized or
otherwise compensate the Transmission Provider if the Interconnection Customer does
not meet the Transmission Provider's voltage schedul e requirements, so long as the
voltage schedul e requirements can be met by the established power factor range. The
Commission is not including a standard penalty or compensation provision here, but will



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 - 109 -

entertain reasonable requests to do so on compliance. We agree with Duke and move the
last sentence of Article 9.6.3t0 11.6.

547. With respect to the argument that payment for reactive power should be required
only if the Interconnection Customer has a rate schedule on file when service
commences, we note that the Commission's Regulations allow an applicant to file arate
schedule within 60 days of the commencement of service.®

548. AnRTO or IS0, at the timeits compliance filing is made, may propose variations
from this policy, as discussed below.” An RTO or ISO has different operating
characteristics depending on its size and location and isless likely to act in a
discriminatory manner than a Transmission Provider that is also a market participant. An
RTO or ISO will have greater flexibility to customize its LGIP and LGIA to respond to
regional needs.

549. Article9.7.1.2 — Outage Schedule — Proposed LGIA Article 9.7.1.2 would have
a Transmission Provider post transmission facility outages on the Open Access Same-
Time Information System (OASIS) and require an Interconnection Customer to schedule
its maintenance on arolling 24 month basis. It also stated that a Transmission Provider
may ask the Interconnection Customer to reschedule its maintenance as necessary to
maintain the reliability of the Transmission System; however, the Transmission Provider
will compensate the Interconnection Customer for any costs of rescheduling such

mai ntenance.

Comments

550. Severa commenters argue that the Transmission Provider should not be required
to compensate the I nterconnection Customer for the costs of rescheduling maintenance
when the purpose of rescheduling the maintenance isto ensure the reliability of the
Transmission System. For example, Cal 1SO claims that the compensation issue should
be resolved by deferring to the RTO or 1SO outage coordination provisionsin its Tariff.
Southern contends that the Interconnection Customer benefits from areliable
Transmission System and should therefore maintain the reliability of the Transmission
System without any compensation for rescheduling its outages. Southern also argues that
the provision seemsto require the Transmission Provider to compensate the
Interconnection Customer for rescheduling maintenance even if such rescheduling is
required to interconnect another Interconnection Customer. If the provision is adopted,
Southern requests clarification that the Interconnection Customer, not the Transmission
Provider, isrequired to pay the costs that other Interconnection Customers incur to
reschedul e their maintenance. Southern also requests clarification that the reimbursed
costs are limited to direct costs and will not include consequential or indirect costs (such
as lost profits).

%See 18 CFR 35.3 (2003).
8See Part 11.C.5 (Variations from the Final Rule and Regional Differences).
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551. Dairyland Power, PSNM, and Western assert that an Interconnection Customer
may try to game the outage scheduling process. It could revise its maintenance schedule
to coincide with a maintenance project (by listing it on the Transmission Provider's
OASIS) and thus create congestion or reliability conditions on the Transmission System
for the purpose of receiving compensation from the Transmission Provider. PSNM
further states that while curtailment and redispatch costs under the OATT generally are
shared on a pro rata basis when transmission service is not available, this article
anticipates that the Transmission Provider will compensate an | nterconnection Customer
for changes in the Interconnection Customer's maintenance plan, with no reciprocal
compensation if the Interconnection Customer changes its own plans.

552. Western believes that requiring the Transmission Provider to compensate for "“any
costs' leaves too much to interpretation. The provision should be limited to actual costs
incurred by the Interconnection Customer, such as remobilization costs, to prevent
gaming. AEP believes that compensation should be provided on rare occasions when
mai ntenance must be rescheduled for reliability purposes. Cleco believes that the
payment to the Interconnection Customer should occur only if the Transmission Provider
Isinitially allowed to approve the maintenance schedule proposed by the Interconnection
Customer.

Commission Conclusion

553. We agree that the proposed requirement to compensate I nterconnection Customers
for "any costs" incurred in rescheduling maintenance is overly broad. Compensation
should be limited to the additional, direct costs that the Interconnection Customer incurs
as aresult of having to reschedule maintenance.

554. Wedso agreethat this article, as proposed, could create an opportunity for
gaming on the part of the Interconnection Customer, which might schedule its
maintenance at a time when the Transmission Provider could be expected to ask it to
reschedule. Therefore the proposed article is modified so that an Interconnection
Customer will not receive compensation if it had modified its schedule of maintenance
activities during the year before the date of the initially scheduled maintenance.

555. Article9.7.1.3 — Outage Restor ation — Proposed LGIA Article9.7.1.3 would
have provided that if an outage on a Party's Interconnection Facilities or Network
Upgrades harms the other Party's facilities, the Party owning or controlling the facility
that is out of service will use Reasonable Efforts to promptly restoreit to a normal
operating condition.

Comments

556. NERC proposesto require the first Party to provide the other Party information on
the nature of the Emergency Condition, including an estimated time of restoration, and
on any corrective actions required, as soon as practical, followed by awritten explanation
of the nature of the outage. The clarification is necessary because the outage may affect
outage clearances on other equipment, calculation of transfer capabilities, system
deratings, and so on.
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Commission Conclusion

557. Weincorporate NERC's proposed change. NERC's proposal recognizes not only
the importance of restoration after an outage, but the necessity of coordinated restoration
and information-sharing to make all affected Parties aware of the restoration, the
corrective actions taken, and the time the restoration occurred, so that all Parties may
determine whether the interconnected system has been returned to a normal operating
condition.

558. Article9.7.2 —Interruption of Service (In the NOPR: Continuity of Service) —
Proposed LGIA Article 9.7.2 would have provided that the Transmission Provider may
require the Interconnection Customer to reduce or interrupt deliveries of electricity if
such delivery of electricity would adversely affect the Transmission Provider's ability to
perform activities that are necessary to safely and reliably operate and maintain the
Transmission System. It also would require the Transmission Provider to schedule the
reduction or interruption to either coincide with the scheduled outage of the Generating
Facility or during periods of low demand.

Comments

559. Several commenters, mostly Transmission Providers such as Exelon,
MidAmerican, PG&E and Southern, argue that the last sentence of proposed LGIA
Article 9.7.2.4 that requires the Transmission Provider to schedule the reduction or
interruption to either coincide with the scheduled outage of the Generating Facility or
during periods of low demand unreasonably limits the Transmission Provider when it can
perform maintenance and repair work. PG& E asserts that the periods of low demand
either occur at night or during winter, and those times are not suitable for performing
maintenance and repair work because it may jeopardize the safety of maintenance
personnel. MidAmerican argues that the impact on both the Transmission Provider and
Interconnection Customer should be considered when scheduling maintenance and repair
work on the Transmission System. MidAmerican offersthis alternative last sentence of
proposed LGIA Article 9.7.2.4: "Transmission Provider shall coordinate with the
Interconnection Customer using Good Utility Practice to schedule the interruption or
reduction during periods of least impact to the Interconnection Customer and the
Transmission Provider."

560. Exelon arguesthat a separate provision should be added to require the
Transmission Provider to notify the Interconnection Customer before the Transmission
Provider undertakes any construction, repair or maintenance work on its Transmission
System that may require the Interconnection Customer to reduce output from its
Generating Facility.

Commission Conclusion

561. Inresponseto MidAmerican and PG&E's concern, we adopt MidAmerican's
proposed |anguage because it balances the interests of both the Transmission Provider
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and the Interconnection Customer. With regard to Exelon’'s argument, we note that
Article9.7.2.4 of the Final Rule LGIA provides that: "Except during the existence of an
Emergency Condition, when the interruption or reduction can be scheduled without
advance notification, Transmission Provider shall notify Interconnection Customer in
advance regarding the timing of such scheduling and further notify Interconnection
Customer of the expected duration."

562. Article9.7.3 —Under-Frequency and Over-Frequency Conditions (Inthe
NOPR: Under-Frequency Load Shed Event) — Proposed LGIA Article 9.7.3 stated that
the Transmission System is designed to activate aload-shed program automatically in the
event of an under-frequency system disturbance. It proposed that an Interconnection
Customer shall implement an under-frequency relay set point for the Generating Facility
to ensure "ride through'® capability of the Transmission System, to the extent allowed by
equipment limitations or warranties.

Comments

563. NERC, MidAmerican, and SoCal Edison state that the scope of Article 9.7.3
should be expanded to include over-frequency conditions as well.

564. NERC, Florida RCC, and TECO Energy oppose relying on equipment limitations
or warranties as an excuse for an Interconnection Customer to avoid following
Applicable Reliability Council rules. They claim that in alimited number of instances
where equipment limitations do exist, the Applicable Reliability Council's rules permit
the Interconnection Customer to propose aternative load shedding procedures. They
also express concern that should the Commission retain the language relating to
equipment limitations or warranties, load shedding procedures may not be effective to
prevent full collapse of an electrical "idand," thereby threatening the reliability of the
Transmission System.

565. NERC recommends that the Generating Facility's response to both under- and
over-freguency conditions be studied and coordinated with the Transmission Provider's
Transmission System in accordance with Good Utility Practice.

Commission Conclusion

566. We agree with many commenters that their proposed changes would better protect
reliability. Therefore, we revise Article 9.7.3 to refer to Applicable Reliability Council
requirements and to include over-frequency conditions. Equipment limitations or
warranties should not be an excuse for not following Applicable Reliability Council
rules; in case of genuine equipment limitations, Applicable Reliability Council rules
permit the Interconnection Customer to offer alternative proposals. As such, the

88 Ride through" means a Generating Facility staying connected to and
synchronized with the Transmission System during system disturbances within a range of
over- and under-frequency conditions, in accordance with Good Utility Practice.
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Commission eliminates the phrase "equipment limitations or warranties" in the Final
Rule. In addition, the Commission is adopting NERC's proposed language regarding
studies to determine the Generating Facility's response to frequency deviations because
of itsimportance in stabilizing the power system during an electrical disturbance.

567. Article9.7.4.1 — System Protection Facilities (In the NOPR: Protection and
System Quiality) — Proposed LGIA Article 9.7.4.1 would have required that the
Interconnection Customer, at its expense, install, operate and maintain System Protection
Facilities.

Comments

568. NERC statesthat thetitle of proposed LGIA Article 9.7.4.1 should be changed
from "Protection and System Quality" to "Protection Required by Study" because system
guality issues are not addressed here.

Commission Conclusion

569. Thetitle of Final Rule LGIA Article 9.7.4.1 is changed to " System Protection
Facilities." This change addresses the NERC comment to eliminate reference to " System

Quality."

570. Article9.7.4.2 — Proposed LGIA Article 9.7.4.2 would have required that each
Party's facility be designed to isolate any fault or abnormality that would negatively
affect the other Party or third parties connected to the Transmission Provider's
Transmission System.

Comments

571. NERC notes that the term "negatively affect” istoo vague. It proposes that
proposed LGIA Article 9.7.4.2 be revised to state that each Party's protection facilities
will be designed and coordinated with other systems in accordance with Good Utility
Practice.

Commission Conclusion
572. The Commission adopts NERC's proposed change.
573. Article9.7.5 - Requirementsfor Protection —Proposed LGIA Article 9.7.5
would have required the Interconnection Customer, in compliance with Applicable
Reliability Standards, to install, operate and maintain protective devices necessary to
remove faults "promptly" and to protect the Generating Facility from other conditions,
such as negative sequence currents and over- or under-frequency.

Comments
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574. NERC commentsthat the term "promptly" is not useful when describing
requirements for, or actions taken to preserve, system reliability. It also notes that the
Generating Facility's fault protection must be coordinated with system protection. “"Good
Utility Practice" should replace "Applicable Reliability Standards," since Applicable
Reliability Standardsis a subset of Good Utility Practice.

Commission Conclusion
575. The Commission agrees NERC and adopts its proposals.

576. Article9.9-Useof Transmission Provider's I nterconnection Facilities by
Third Parties— Proposed LGIA Article 9.9 would have provided, among other things,
that third parties may use the Transmission Provider's Interconnection Facilities if
required by Applicable Laws and Regulations, or if the Parties agree.

Comments

577. APSbdievesthat it isinappropriate to prohibit the use of Interconnection
Facilities for other functions such as the housing of fiber optic circuits.

Commission Conclusion

578. Since proposed LGIA Article 9.9 specifically allows the Parties to agree to permit
third party usage of the Interconnection Facilities, there is no need to reviseit.

579. Article9.10 - Disturbance Analysis Data Exchange (In the NOPR: Data
Exchange) — Proposed LGIA Article 9.10 would have provided that the Parties cooperate
with one another in the analysis of disturbances to either the Generating Facility or the
Transmission Provider's Transmission System by the gathering and sharing of any
information related to any disturbance.

Comments

580. NERC statesthat sincethisarticleislimited to data exchange for disturbance
analysis, thetitle should be "Disturbance Analysis Data Exchange." NERC aso
recommends covering "and any disturbance information required by Good Utility
Practice."

Commission Conclusion
581. The Commission adopts NERC's proposalsin the Final Rule.
582. Article 10 —Maintenance — Proposed LGIA Article 10 would have made the

Interconnection Customer responsible for all reasonable expenses of owning, operating
and maintaining Interconnection Customer and Transmission Provider Interconnection
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Facilities (except for operations and maintenance expenses associated with modifications
necessary for providing service to athird party that pays for such expenses). No
significant comments were submitted on this article. Accordingly, the Commission
adoptsin the Final Rule LGIA Article 10 as proposed.

583. Article 11— Performance Obligation — Proposed LGIA Article 11 described the
Transmission Provider's and the I nterconnection Customer's obligations with respect to
construction of Interconnection Facilities and Network Upgrades, security arrangements
and deposits, refunds in the form of transmission credits with interest for amounts funded
by the Interconnection Customer, and compensation to the Interconnection Customer for
services the Transmission Provider requests.

584. Most of theissuesin Proposed LGIA Article 11 relateto pricing. All pricing
matters are discussed in Part I1.C.1 (Interconnection Pricing Policy).

585. Article11.5-Financial Security Arrangements— Proposed LGIA Article 11.5
would have required the Interconnection Customer to provide the Transmission Provider
with aform of security at least 90 Calendar Days before the procurement, installation, or
construction of discrete Transmission Provider Interconnection Facilities or Network
Upgrades begins. The security amount would have had to be sufficient to cover the costs
of procuring, constructing, and installing the Transmission Provider's I nterconnection
Facilities or Network Upgrades, and it would have been reduced on a dollar-for-dollar
basis as payments were made. Articles11.5.1.1, 11.5.1.2 and 11.5.1.3 would have
required that the issuer of the guarantee, letter of credit, surety bond or other form of
security meet the creditworthiness requirements of, or be acceptable to, the Transmission
Provider and that the security instrument contain specified provisions, such asa
reasonable expiration date.®

Comments

586. Commentersidentify three areas of concern with this provision. First, some
commenters believe that 30 days is insufficient time for the Interconnection Customer to
provide areasonable form of security to the Transmission Provider. For example,
Dairyland Power argues that 30 daysis not enough time for delivery of the necessary
equipment and materials. SoCa PPA maintains that the security should be provided 90
daysin advance. Progress Energy argues that security should be provided when an
Interconnection agreement is executed, and FP& L requests that security should be
provided within 30 days of either execution of the interconnection agreement or its
acceptance by the Commission.

®NOPR LGIA Article 11.5.1 isidentical to Article 11.5 except that the former
required the Interconnection Customer to provide the Transmission Provider with aform
of security at least 30 Calendar Days prior to the commencement of the procurement,
installation, or construction of discrete Transmission Provider Interconnection Facilities
or Network Upgrades. The inclusion of both provisionsin the NOPR LGIA was an
error. Asexplained below, we are eliminating Article 11.5 in the Final Rule LGIA.
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587. Exelon argues that the amount of the security should be allowed to increase (or
decrease), based on any changes in the construction cost estimate. According to Progress
Energy, the Interconnection Customer should offer security to cover the full cost of the
Network Upgrades. EPSA contends that the Interconnection Customer should be
allowed to provide security on arolling six month basis based on the Transmission
Provider's cost exposure at each six month interval to ensure that the security costs paid
by the Interconnection Customer are reasonable at any given time and are consistent with
the Transmission Provider's obligations. In the aternative, EPSA supports the 30 day
period. Duke Energy aso supports the 30 day requirement.

588. NMA and Peabody state that while a Transmission Provider should not be placed
at risk financially if an Interconnection Customer either terminates its interconnection
agreement or Breaches its obligation to make monthly payments to the Transmission
Provider, at no time will the Transmission Provider be exposed to the financial costs of
all the amounts of Network Upgrades or additions as contemplated under the NOPR
LGIA. Requiring an Interconnection Customer to guarantee the total cost of the
Network Upgrades is unfair because it causes the Interconnection Customer seeking to
interconnect a very large generator to incur significant interest costs that it will never be
able to recover, and this does not represent the true financial exposure the Transmission
Provider faces for Network Upgrades. Further, limiting the security requirement to an
amount that reflects the Transmission Provider's cost exposure during a 120 day forward-
looking period is more appropriate than requiring an Interconnection Customer with a
very large generator to provide security for the total cost of the project. Calpine warns
that unnecessary financial security would be abarrier to entry.

589. Severa commenters, mostly Transmission Providers, believe that the
Transmission Provider or Transmission Owner should determine the form of security to
be provided by the Interconnection Customer,*® since they bear therisk if an
Interconnection Customer abandons a project. The Financial Security Issues Coalition
argues that the specific reference to surety bonds should be deleted from proposed LGIA
Article 11.5 because surety bonds are not in the OATT as an acceptable form of
collateral. Also, to reduce bankruptcy and fraudulent conveyance issues, any proposed
guaranty should be from a parent, and not merely an Affiliate, of the Interconnection
Customer. Finally, any proposed guarantor should have a BBB+ bond rating or higher.

590. Sempraarguesthat proposed LGIA Article 11.5.1 should be revised to clarify that
the decision whether to provide security isthe option of the Interconnection Customer.
The provision should require an Interconnection Customer to provide a substitute
security if it suffers serious financia erosion and financial-ratings downgrades that could
lead the Transmission Provider to require assurances of a guarantor's ability to perform
its financial and performance obligations. Dominion Resources does not object to the
NOPR provision, provided that a subsequent Interconnection Customer is responsible for

%E.q., BPA, Central Maine, Duke Energy, Exelon, the Financial Security |ssues
Caodlition, Georgia Transmission, NSTAR, and NYTO.
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the costs of completing Network Upgradesif a higher-queued I nterconnection Customer
chooses to suspend or terminate construction of the Interconnection Facilities.

591. Arkansas Coops arguethat Article 11.5.1 should require the Transmission
Provider to accept security from the National Rural Utilities Cooperative Finance
Corporation (CFC), since thisis critical for cooperatives that obtain financing from the
CFR.

Commission Conclusion

592. We note at the outset that Article 11.5 and Article 11.5.1 are substantially
identical, and the inclusion of both provisionsin the NOPR was redundant. We are
therefore deleting Article 11.5 in the Final Rule, and renumbering the remaining articles
accordingly. The discussion that follows, however, will refer to article numbers
contained in the NOPR LGIA.

593. With respect to commenters concern that the 30 day window for providing a
reasonable form of security is too short, the NOPR stated that the form of security must
be provided by the Interconnection Customer at least 30 Calendar Days in advance of the
procurement, installation, or construction of Interconnection Facilities or Network
Upgrade projects. Parties, therefore. remain free to agree to an earlier deadline for the
security if they foresee circumstances such as along lead time for delivery of equipment.
We expect that an Interconnection Customer will honor a reasonable request for an
earlier deadline for providing areasonable form of security. And, we will not require
that the security be available at an earlier time, or at some specified period after
execution of an interconnection agreement, because the purpose of the security isto fund
procurement and construction. Sinceit is uncertain when procurement and construction
will begin, it is reasonable to make such activity the trigger for tendering the security.

594. We are not persuaded that providing security on a 120 day or six month rolling
basisis superior to the approach proposed in the NOPR. Weretain the article as
proposed for the following reasons. First, the Final Rule LGIA providesfor the
reduction of the security amount on a dollar-for-dollar basis as payments are made; this
protects the Interconnection Customer against providing too much security and ensures
that the Transmission Provider is always adequately protected against its cost exposure.
Second, commenters provide inadequate support for their claim that they would be
unduly burdened if the article remained unchanged, or that a Transmission Provider and
its other customers would suffer no financial harm if the Commission adopted arolling
120 Cdendar Days or six month security period. Third, retaining the proposed language
will help to ensure that only afinancially sound generation project will advance to the
point where a Transmission Provider must make an irreversible financial commitment on
its behalf. Fourth, the approach proposed by the commenters could expose a
Transmission Provider and its other customersto financial risk if the Interconnection
Customer defaults before the construction of new facilities and Network Upgrades have
advanced to the point where those facilities can be put to productive use.
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595. Inresponse to Exelon's concern that the amount of security be permitted to
increase as well as decrease, Final Rule Article 11.5 does not prohibit the Parties from
increasing the total amount of security required under an executed LGIA. The prices
guoted for interconnection in the LGIA are estimates based on the results of studies
conducted during the L GIP phase of the interconnection process. Asaresult, thefinal
cost of Network Upgrades may rise or fall and with it, the security required under the
LGIA

596. We disagree with commenters contention that the article requires the
Interconnection Customer to guarantee the total cost of the Network Upgrades. Final
Rule Article 11.5 requires the Interconnection Customer to provide security to the
Transmission Provider for discrete portions of the Transmission Provider's
Interconnection Facilities or Network Upgrades, not the total amount of the Network
Upgrades. It also provides that the security amount is reduced on a dollar-for-dollar
basis for payments made to the Transmission Provider, thereby protecting the
Interconnection Customer from having to provide too much security.

597. With respect to commenters arguments as to the form of security, the Final Rule
states that the Interconnection Customer has the right to select aform of security that is
acceptable to the Transmission Provider and that the Transmission Provider cannot
unreasonably refuse to accept a particular form. Asthe Commission has noted in recent
orders, alowing the Interconnection Customer to provide an "irrevocable letter of

credit . . . or an adternative form of security proposed by the Transmission Customer and
acceptable to the Transmission Provider and consistent with commercial practices' is not
unreasonable, and no commenter has convinced us otherwise.™ Granting the
Transmission Provider absolute discretion on what forms of security to allow would
provide too great an opportunity to erect hurdles to new generation, by allowing it to act
in an unduly discriminatory or preferential manner.”> Moreover, Final Rule Article 11.5
grants the Transmission Provider the discretion to reject security from afinancia
institution that is not reasonably acceptable. Asaresult, the Commission rejects
comments that would grant the Transmission Provider greater discretion with respect to
the Interconnection Customer's chosen security or eliminate forms of credit specified in
the article.

598. Inresponseto Sempra, Final Rule Article 11.5 clearly states that the
Interconnection Customer "shall provide" security to the Transmission Provider. Itis
only the form of that security that is the Interconnection Customer's option, within the
restrictions specified. We are not adding language to the provision to establish
requirementsif an Interconnection Customer receives afinancial downgrade that make it

91See Florida Power & Light Company, 98 FERC { 61,226 at 61,893-94, reh'q
granted in part on other grounds, 99 FERC 9 61,318 (2002); Florida Power & Light
Company, 98 FERC 1 61,324 at 62,358-59 (noting that Florida Power & Light
Company's practice of limiting interconnection customersto aletter of credit is
unreasonable), reh'g rejected as moot, 100 FERC 1/ 61,094 (2002).

250uthwest Power Pool, Inc., 100 FERC 61,096 at P 12 (2002).
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difficult to secure aguaranty. The Interconnection Customer remains responsible for
providing an acceptable form of guaranty under the existing terms of the article.

599. Regarding Dominion Resources comment, thisissue is addressed in our
discussion of Article 5.13 (Suspension).

600. Regarding the Arkansas Coops concern that a Transmission Provider would not
accept security from the CFC, we would not consider such arejection to be areasonable
decision on the part of the Transmission Provider under the existing terms of Article
11.5. Accordingly, we are not revising the provision.

601. Article12 —Invoice— Proposed LGIA Article 12 set out a monthly invoice and
billing dispute procedure. The Transmission Provider would have been required to
provide an invoice for the final cost of construction of the Transmission Provider's
Interconnection Facilities and Network Upgrades within six months, in sufficient detall
to enable the Interconnection Customer to compare actual costs with estimates. No
significant comments were submitted on this article. Accordingly, the Commission
adoptsin the Final Rule LGIA Article 12 as proposed.

602. Article 13— Emergencies— Proposed LGIA Article 13 explained the
Transmission Provider's and the Interconnection Customer's responsibilities when
Emergency Conditions arise.

603. Article13.1 — Definition — Proposed LGIA Article 13.1 would define Emergency
Condition as a condition or situation: (1) that in the judgment of the Party making the
clamisimminently likely to endanger life or property, or (2) that, in the case of the
Transmission Provider making the claim, isimminently likely (as determined in a non-
discriminatory manner) to cause a material adverse effect on the security of, or damage to
the Transmission System, the Transmission Provider Interconnection Facilities, or the
Transmission Systems of others to which the Transmission System is directly connected,
or (3) that, in the case of the Interconnection Customer making the claim, isimminently
likely (as determined in a non-discriminatory manner) to cause a material adverse effect
on the security of, or damage to, the Generating Facility or its Interconnection Facilities.
Any condition or situation that results from alack of sufficient generating capacity to
meet |oad requirements and that results solely from economic conditions would not, on
its own, be an Emergency Condition.

Comments

604. PG&E and Cal 1SO believe that lack of sufficient generation to meet load
requirements that results solely from economic conditions can be a genuine Emergency
Condition. PG&E states that when insufficient generation occurs, regardless of the
reason, the Transmission Provider is still responsible for maintaining system stability to
the extent possible. It believes that taking away the tools necessary in such an emergency
could harm the Transmission System. Cal SO and Salt River Project make asimilar
point; they consider lack of generation, for any reason, to be an Emergency Condition
that can endanger reliability and, at a minimum, warrants an emergency notification such
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as those provided for under the Cal 1SO's procedures. According to Cal |SO, without a
declaration of an Emergency Condition, the Transmission Provider will not be able to
invoke its obligation under Article 13.5 of the NOPR LGIA to take actions necessary to
preserve reliability.

605. El Paso seeksto revise both the proposed definition of the term Emergency
Conditions and NOPR LGIA Article 13 to include a definition of an abnormal condition
and to provide the Transmission Provider and Interconnection Customer the discretion to
prevent an Emergency Condition (by taking action or inaction) during an abnormal
condition.®® El Paso notes that such action or inaction would require prompt oral
notification to the other Party as well as compensation for changes in real power output
and reactive power production.

Commission Conclusion

606. The Commission agrees with the comments concerning the potential harm to the
Transmission Provider's Transmission System by reducing its flexibility to respond
during Emergency Conditions. The Commission isremoving from the Final Rule LGIA
Article 13.1 definition of Emergency Condition the sentence that reads, "Any condition
or situation that results from alack of sufficient generating capacity to meet |oad
requirements that results solely from economic conditions shall not, on its own,
constitute an Emergency Condition." The Commission denies El Paso's request to add a
definition of an abnormal condition and to provide the Transmission Provider and
Interconnection Customer the discretion to take certain actions or inactionsin the event
of an Emergency Condition. The Commission would expect the Parties to treat any
abnormal conditions appropriately, regardless of whether it is adefined term in the Final
Rule.

607. Article13.5.1 - Transmission Provider Authority — General — Proposed LGIA
Article 13.5.1 provided that the Transmission Provider would be able to take whatever
actions or inactions it deems necessary during an Emergency Condition to preserve the
safety and reliability of the Transmission System or the Transmission Provider
Interconnection Facilities.

Comments

%3E| Paso would define Abnormal Condition as "any condition at the [Generating]
Facility, on the Interconnection Facilities, on the Transmission System, or on the
transmission system of other utilities which is outside normal operating parameters such
that facilities are operating outside their normal ratings or reasonable operating limits
have been exceeded and would result in an Emergency Condition if these conditions
continue. Any condition or situation that results from lack of sufficient planned
generating capacity to meet load requirements or that results solely from economic
conditions will not, standing alone, constitute an Abnormal Condition."
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608. Dynegy contends that during an Emergency Condition, the Transmission Provider
should compensate the Interconnection Customer for starting up or shutting down a
Generating Facility or increasing or decreasing its real or reactive output.

Commission Conclusion

609. Compensation during an Emergency Condition is appropriately addressed in Final
Rule LGIA Article 11.6.1 (Generator Compensation for Actions During Emergency
Conditions).

610. Article 13.6 —Interconnection Customer Authority — Proposed LGIA Article
13.6 would allow the Interconnection Customer to take actions or inactions necessary to
protect the integrity of its Generating Facility or Interconnection Facilities during an
Emergency Condition.

Comments

611. NERC proposesthat Article 13.6 be revised to read as follows: "Consistent with
Good Utility Practice and the [LG]IA and [LG]IP, the Interconnection Customer may
take actions or inactions with regard to the [Generating] Facility or the [Interconnection
Customer's] Interconnection Facilities during an Emergency Condition in order to (1)
preserve public health and safety, (2) preserve the reliability of the [Generating] Facility
or the [Interconnection Customer's] Interconnection Facilities, (3) limit or prevent
damage, and (4) expedite restoration of service." Central Maine requests that proposed
LGIA Article 13.6 berevised to require that an Interconnection Customer exercise its
rights in an Emergency Condition in accordance with Good Utility Practice.

Commission Conclusion

612. We adopt NERC's proposed language in Final Rule Article 13.6 because it
provides greater specificity concerning the Interconnection Customer actions or inactions
that may be taken during the course of an Emergency Condition.

613. Article14 —Regulatory Requirements and Governing Law — Proposed LGIA
Article 14 described the regulatory requirements and governing law for each Party's
obligations under the LGIA.

614. Article14.1 — Regulatory Requirements & Article 14.2 — Governing L aw and
Applicable Tariffs— Article 14.1 of the NOPR LGIA proposed that each Party's
obligations shall be subject to its receipt of any required approval or certificate from
Governmental Authoritiesin aform and substance satisfactory to the applying Party, or
the Party making any required filings with, or providing notice to, such Governmental
Authorities. Article 14.1 also stated that nothing in the LGIA shall require an
Interconnection Customer to take any action that could result in itsinability to obtain, or
its loss of, status or exemption under the Federal Power Act or the Public Utility Holding
Company Act of 1935, asamended. Article 14.2 of the NOPR LGIA provided that the
LGIA isgoverned by the laws of the state where the Point of Interconnection is located,
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without regard to conflicts of state law principles, and that the LGIA is subject to all
Applicable Laws and Regulations.

Comments

615. The Bureau of Reclamation states that it does not have investors or shareholders,
Is not subject to the Commission's jurisdiction under sections 205 or 206 of the Federa
Power Act, and is not subject to the jurisdiction of state public utility commissions. The
Bureau of Reclamation has sovereign immunity except to the extent that immunity has
been waived by Congress. It believesthat proposed LGIA Article 14.2 does not reflect
that, as afedera agency, it must comply with the Constitution of the United States and all
applicable laws. It states that this includes statutory and regulatory limitations on its
ability to submit disputesto arbitration. SoCal PPA requests that Parties have the option
of selecting the laws of a state other than the state where the interconnection will occur
asthe governing law for the LGIA.

Commission Conclusion

616. The Bureau of Reclamation and SoCal PPA argue that public power entities
cannot adopt Article 14 without variation. We will not require these entities to adopt
provisions that they are legally forbidden to adopt in order to have their reciprocity tariffs
approved. As described more fully in the reciprocity discussion,* nonjurisdictional
entities with safe harbor status for their tariffs may add the Final Rule LGIP and Final
Rule LGIA if they wish to continue to have safe harbor protection, but only need to
provide servicesthey are "capable” of providing.** Wewill consider the legal restrictions
on nonjurisdictional entities when we evaluate their reciprocity compliance filings.

617. Article 15— Notices— Proposed LGIA Article 15 contained the addresses at
which the Transmission Provider and Interconnection Customer will receive, among
other things, notices, bills and payments. No significant comments were submitted on
thisarticle. Accordingly, the Commission adoptsthisarticlein the Final Rule as
proposed.

618. Article 16 — Force Majeure— A Force Mg eure clause excuses performance
under a contract due to an event beyond a Party's control. Article 16 of the NOPR LGIA
proposed to adopt the Force Majeure language of the OATT. It defined Force Majeure
eventsas. "[A]ny act of God, labor disturbance, act of the public enemy, war,
insurrection, riot, fire, storm, or flood, explosion, breakage or accident to machinery or
equipment, any curtailment order, regulation or restriction imposed by governmental
military or lawfully established civilian authorities, or any other cause beyond a Party's
contral . ..." The NOPR provision would have required the Parties "to make all

94See Part 11.C.7 (OATT Reciprocity Requirements Applied to the Final Rule
LGIP and Final Rule LGIA).

%0rder No. 888-A, FERC Stats. & Regs 131,048 at 30,286.
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Reasonable Efforts’ to comply with their obligations and resolve the Force Mg eure
condition.

Comments

619. Severa commentersask that the Commission establish alist of non-Force
Majeure events.®® More specifically, some commenters believe that Article 16 should
exclude economic hardship from the definition of Force Majeure,”” while the Coalition
for Contract Terms and PSEG comment that the Commission should not treat
"removable or remediable causes' as Force Majeure.

620. Some commenters request that the Commission establish aformal notice
requirement that Parties must follow when claiming Force Majeure.®® NYTO asks the
Commission to require the Party claiming Force Majeure to notify those affected of what
steps the Party is taking to remedy the Force Majeure condition. Dominion Resources
and Progress Energy request that the Commission clarify the obligations and
responsibilities of each Party during a Force Majeure occurrence. Specifically, they ask
the Commission to clarify how a Party invokes the Force Majeure provision.

621. A number of commenters ask the Commission to clarify that the Party claiming
Force Mg eure must return to complying with the LGIA as soon as the Force Mg eure
event ends and that the other Party's obligation to pay for services rendered is not
suspended during the Force M gjeure event.”

622. PacifiCorp argues that the Force Majeure clause should cover acts of negligence
or intentional wrongdoing by someone other than the claimant, while MidAmerican
requests the opposite. Cinergy comments that the NOPR does not define curtailment,
and is concerned that this term might unnecessarily broaden the definition of Force
Magjeure.

Commission Conclusion

623. We agree that the contracting Parties would benefit from greater specificity in the
Force Majeure provision, so the Final Rule LGIA sets forth the procedural obligations
and responsibilities of the Parties during a Force Mg eure event. We adopt a requirement
that the Party experiencing a Force Majeure event formally notify the other Party and that
it keep the other Party informed about its attempt to remedy the situation. A Party shall

%E.g., The Coalition for Contract Terms, Monongahela Power, PIMTO, and
PSEG.

9E.q., The Coalition for Contract Terms, Entergy, Mirant, PIMTO, and PSEG.
%8E q., The Codlition for Contract Terms, Dominion Resources, Mirant,
Monongahela Power, and Progress Energy.

%E.q., The Coadlition for Contract Terms, Exelon, PSEG, and PIMTO.
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exercise due diligence to remove the disability with reasonable dispatch, and it will
resume its duties under the LGIA as soon as reasonably possible. For instance, afire that
triggers a Force Majeure claim may be put out within hours, but it may take the Party
days or weeks to resume normal operation. The Party would not be in Default of its
obligations during that time. The Final rule article aso clarifies that the obligation to pay
money when due is not suspended by reason of Force Majeure.

624. We agreethat it would be useful to identify economic hardship as a non-Force
Majeure event. Economic hardship is not considered an event outside the control of the
Party. However, it isunnecessary to specify that a"removable or remediable" cause does
not qualify as Force Majeure event. Final Rule Article 16 defines a Force Majeure event
asone that is "beyond a Party's control."

625. NOPR Article 16.1 proposed to except from the list of Force Majeure events acts
of "negligence or intentional wrongdoing.” We clarify in the Final Rule LGIA that acts
of negligence or intentional wrongdoing committed by an entity other than the Party
claiming Force Majeure would qualify for Force Majeure protection. Thisisan event
beyond a Party's reasonable control.

626. With respect to Cinergy's comments regarding use of the term "curtailment," we
conclude that while the curtailments imposed by governmental military or lawfully
established civilian authorities are considered Force Majeure events under Section 10.1
of the OATT, it isan inappropriate Force Majeure event in the Final Rule LGIA.
Curtailments to transmission service should not serve as the cause for excusing
performance under an interconnection contract. Asaresult, the Commission omits
curtailment from the definition of Force Majeure in the Final Rule LGIA.

627. Article17 — Default — Proposed LGIA Article 17 defined Default as the failure of
either Party to perform any obligation in the time or manner provided in thisLGIA. No
Default would exist as aresult of Force Mgeure or an act or omission of the other Party.
Article 17 aso described notice and cure procedures: the defaulting Party would have 30
Calendar Days from receipt of a Default notice to cure the Default; or, if the Default
cannot be cured within 30 Calendar Days, the defaulting Party must begin the cure within
30 Calendar Days and must complete the cure within 90 Calendar Days. NOPR Article
17.1.2 provided the non-defaulting Party with the right to terminate the LGIA and
recover damagesif a Default isnot cured, or is not capable of being cured, within the
time provided in Article 17.1.1.

Comments

628. Calpineisconcerned that not all Defaults are capable of being cured within 90
Calendar Days, especidly if they involve the purchase, modification or installation of
equipment. It therefore arguesthat it is sufficient to require that the cure begin in 30
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Calendar Days, and that the defaulting Party "continuously and diligently complete such
cure," asrequired under Article 17.1.1.

Commission Conclusion

629. The Commission declines to adopt Calpine's proposed change. The non-
defaulting Party needs to be protected from lengthy Defaults by having the right to
terminate, even if the Default cannot be cured within 90 Calendar Days through diligent
action by the defaulting Party. The LGIA does not prevent the Parties from agreeing to
an extension of the time permitted to cure a Default. Calpine's proposal would provide
the non-defaulting Party with too little protection.

630. Article 18 — Indemnity — Indemnification is defined as compensating another for
aloss suffered due to athird party's act or Default.'® In the NOPR, we proposed that the
LGIA incorporate the indemnity provision currently found in the OATT. Thus, the
indemnification provision in NOPR LGIA Section 18.1 would indemnify the
Transmission Provider and Interconnection Customer for legal costs dueto claims by
third persons arising from performance of the Transmission Provider's or Interconnection
Customer's obligations under the LGIA on behalf of the other contracting Party, and
would not explicitly alow indemnification for disputes arising over enforcement of this
provision. The Commission sought comments on this approach and the relative merits of
the alternative provisionsin the Consensus LGIA and ERCOT interconnection
agreement. The Consensus LGIA does not extend indemnity protection to cases of
ordinary negligence or willful misconduct, and the ERCOT provision does not extend
indemnity protection to cases of gross negligence or intentional wrongdoing.
Additionally, the Consensus LGIA, unlike the ERCOT interconnection agreement, sets
forth detailed procedures for pursuing an indemnity claim and makes the recovery of
legal costs available as part of an indemnity claim.

Comments

631. Commenters generally support the inclusion of an indemnification provision, but
ask that the Final Rule cover other charges, such as attorneys fees, and explain the
process for invoking this protection.’® Several commenters, including Duke Energy,
Monongahela Power, PacifiCorp, and Sempra, point out atypographical error that would
have excepted negligence or intentional wrongdoing by the indemnifying Party rather
than the indemnified Party. Some commenters recommend extending the protection to
ordinary negligence by the Transmission Provider, but denying protection for gross
negligence.® NY TO and Cinergy request that the provision cover an Interconnection

100B) ack's Law Dictionary 772 (7th ed. 1999).

101E g., Central Maine, Dominion Resources, Exelon, Monongahela Power,

NY TO, and Progress Energy.

192E g., Central Maine, the Coalition for Contract Terms, Midwest 1SO TO,
(continued...)
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Customer's performance of construction activities. PSEG requests that the provision be
revised to offer specific limitations on the damages provision and a provision limiting
liability arising from an emergency. El Paso requests that the Final rule specifically
indemnify the Transmission Provider from penalties incurred due to the actions or
inactions of the Interconnection Customer.

632. PIJMTO arguesthat the OATT provision does not contain enough specific
provisions and inadequately constrains the potential financial risk to each Party.
Specifically, it argues that the provision should limit damages and set forth the proper
standard for assessing liability (i.e., gross negligence and willful misconduct). It also
expresses concern that lending institutions would shy away from investing in new
generation without liability limits.

633. Southern proposes to require that each Party indemnify and hold the other Party
harmless from any liability resulting from activities on the indemnifying Party's own side
of the Point of Change of Ownership, except in cases of gross negligence or intentional
misconduct. Each Party should also indemnify the other Party for failure to adhere to
operating requirements and Breaches of the LGIA. SoCal PPA notesthat it appliesa
more stringent "willful action" standard. It warnsthat if the Commission retains the
proposed standard, a Transmission Owner will have to procure insurance to cover this
exposure, for which the Interconnection Customer should pay.

634. NYTO takesissue with the provision's bilateral effect, arguing that a
Transmission Owner should not have to indemnify an Interconnection Customer, since
the Interconnection Customer requests interconnection for its own benefit. Similarly,
NY SO argues that the provision should protect the active Parties to an agreement, here
the Transmission Owner or | SO, but not the Interconnection Customer.

635. Sat River Project notesthat it is unclear whether the Commission intends to
preempt the appropriate tribunal's consideration of whether liability should attach for
injuriesto third parties.®® It also argues that compliance with an Interconnection
Customer's request should not be required if it will result in violation of statutory
restrictions, bond covenants, creditor agreements or private use restrictions.

Commission Conclusion

636. We are amending the proposed indemnity standard to match the customary legal
standard of conduct and better address the potential for liability. Because risk exposure
can increase interconnection costs, we are revising the indemnity standard to provide
protection for acts of ordinary negligence, but not for acts of gross negligence or
intentional wrongdoing. Similarly, commenters have convinced us that interconnection
presents a greater risk of liability than exists for the provision of transmission service and

102( . .continued)
PSEG, Sdalt River Project, and Southern.

193Citing Avista Corp., 96 FERC ¥ 61,058 at 61,181 (2002).
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that, therefore, the OATT indemnity provision is not suitable in the interconnection
context. While several commenters request adollar l[imit on liability, we conclude that
the tightened standards serve as an acceptable limit on liability and that a monetary
limitation on damages is not necessary to adequately protect the Parties.

637. Because construction of Interconnection Facilities may expose both a
Transmission Provider and an Interconnection Customer to liability for acts taken on the
other Party's behalf, we are retaining the bilateral nature of the provision. Inresponse to
the concern of some commenters, the indemnity provision of the Final Rule also
describes the process for pursuing and securing indemnity from claims in more detail.
Additionally, the Final Rule LGIA gives an indemnified Party the right to collect the
legal costs of defending an indemnification claim if the indemnifying Party failsto
adequately defend the claim on itsown. We also adopt El Paso's proposal that
indemnification be available because of action or inaction by the Interconnection
Customer, and modify the provision accordingly.

638. Inresponseto NY TO's request that the provision cover an Interconnection
Customer's construction activities, the Final Rule provision covers construction activities
aswell asal other activities performed on behalf of the other Party. Where an
Interconnection Customer constructs the Transmission Provider's Interconnection
Facilities and Stand Alone Network Upgrades under the Option to Build in Final Rule
LGIA Article 5.1, aTransmission Provider will be protected by the indemnification
clause that appearsin that article. Indemnification appliesto al work, regardless of the
side of the Point of Interconnection on which the work occurs.

639. With regard to cost allocation, we clarify that each Party is responsible for paying
itsown insurance. Thisis equitable and helps keep the costs of interconnection low,
which should encourage the construction of new generation resources. Additionally, we
are eliminating indemnification for gross negligence or intentional wrongdoing, which
will also reduce the Parties risk exposure and cost of insurance.

640. Itisnot our intent to preempt the "appropriate tribunal's’ assignment of liability
for injuriesto third parties, as proposed by Salt River Project. The indemnification
provision is a common contractual risk-sharing provision and does not strip any court or
other tribunal of jurisdiction. To the extent that this provision would cause a specific
Transmission Provider to violate statutory or other restrictions, the issue should be raised
on compliancein afiling explaining the special circumstances.

641. Article 19— Assignment — Proposed LGIA Article 19 provided the conditions for
assigning the LGIA to another entity. It stated that any assignment under the LGIA shall
not relieve a Party of its obligations, nor shall a Party's obligations be expanded.

642. Article19.1 — Assignment — Article 19.1 of the NOPR LGIA stated that written
consent ordinarily would be required to assign the LGIA, but assignment may be secured
without consent if the assignee is an Affiliate that meets certain qualifications. Article 19
also provided that no consent would be required if an Interconnection Customer assigns
the LGIA for collatera security purposesto aid in financing.
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Comments

643. The Bureau of Reclamation argues that there are limitations on its ability to
comply with Article 19.1. It does not typically allow assignments without approval by
both entities and assurance that assigns and successors are bound by the original terms of
the interconnection agreement. It statesthat there are standard articles that it would be
required to include that are not contained in the NOPR, such as"Officials Not to
Benefit," "Use of Convict Labor," "Prompt Payment Provisions,” and "Tort Claims."

Commission Conclusion

644. The Bureau of Reclamation's concerns are addressed in the reciprocity discussion
at Article 14.1 (Regulatory Requirements) and Article 14.2 (Governing Law and
Applicable Tariffs).

645. Article 20 — Severability — Article 20 of the NOPR LGIA explained that if a
court or Governmental Authority determines that any provision of the LGIA isinvalid,
void, or unenforceable, such determination would not invalidate any other provision in
the LGIA. No significant comments were submitted on this article. Accordingly, the
Commission adopts this articlein the Final Rule LGIA as proposed.

646. Article 21 — Comparability — Article 21 of the NOPR LGIA would have
required that the Parties comply with al applicable comparability requirements and code
of conduct laws, rules and regulations. No significant comments were submitted on this
article. Accordingly, the Commission adoptsthisarticlein the Final Rule LGIA as
proposed.

647. Article 22 — Confidentiality — Article 22 of the NOPR LGIA described what
constitutes Confidential Information and the protection proposed for such information
when shared between Parties. It set forth proposed procedures for the release of
Confidential Information and guidelines regarding how Confidentia Information should
be treated when it is subject to arequest from the Commission as part of an investigation.
The information of both Partiesis protected by this article aslong as the information is
identified as Confidential Information in accordance with the article.

Comments

648. Cal SO arguesthat an RTO or | SO should have access to operational,
performance and maintenance data.

649. The Bureau of Reclamation argues that it may not be able to conform to the
proposed confidentiality provisions because it must adhere to the Freedom of

Information Act (FOIA)'™ when addressing confidentiality. It further explains that
FOIA requires federal agenciesto release most documentsin their possession upon

1%5 y.s.C. 552(a) (2000).
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request, except to the extent their contents meet certain exceptions. The Bureau of
Reclamation also notes that Article 22 should be revised to reflect security concerns
raised by the release of information.

Commission Conclusion

650. Inthe Fina Rule, the Commission adopts NOPR Article 22, with minor
modifications, as described below.

651. Inresponseto Cal ISO, the Final Rule alowsan RTO or 1SO to have access to
certain data. Final Rule Article 22.1.11 permits a Transmission Provider to make
available information "necessary to fulfill itsobligations. . . as atransmission service
provider or a Control Area operator including disclosing the Confidential Information to
the RTO/ISO." A Transmission Provider that is obliged to disclose information to an
RTO or ISO must notify the other Party in writing, assert confidentiality, and cooperate
in seeking to protect the Confidentia Information from public disclosure "by
confidentiality agreement, protective order or other reasonable measures.” Thusa
Transmission Provider may make available any required operational, performance or
maintenance data as long as it maintains the confidentiality of the requested Confidential
Information.

652. Regarding the Bureau of Reclamation's argument about its obligations under
FOIA, the Commission recognizes that Parties may be subject to statutory or regulatory
information restrictions, some of which may address security concerns. If state or federa
laws indeed conflict with the Final Rul€'s confidentiality and information sharing
provisions, the Commission expects that public utilities will make conforming changes to
these provisionsin their compliance filings and explain the statutory basis for such
changes. This also appliesto non-public utilities that plan to amend their safe harbor
tariffs with a conforming Final Rule LGIP and Final Rule LGIA.

653. The Commission is also making several minor changesto NOPR LGIA Article
22.1.10 that addresses disclosure to the Commission or its staff. A Party must provide
requested information to the Commission or its staff, even when the Party otherwise
would be required by the LGIA to maintain thisinformation in confidence. The Party
receiving the request must ask the Commission to treat this information as confidential
and non-public, consistent with Section 388.112 of the Commission's Regulations.’® A
Party must notify the other Party when it learns that the Commission has received a
request that such information be made public pursuant to Section 388.112. Commission
policy prohibits a contracting Party from revealing to a counter-Party that it has received
arequest for information from the Commission, when such request is made pursuant to
an investigation or otherwise.'® The Commission likewise prohibits a Party from

19518 CFR 388.112 (2003).
196A merican Electric Power Service Corp., 99 FERC 1 61,312 at PP 22-24 (2002).
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notifying the other Party (Pri or to the release of the Confidential Information to the
Commission or its staff.'”’

654. The Commissionisalso revising Article 22.1.10 in the Final Rule LGIA to clarify
that the Party receiving the request from the Commission or its staff will not contact the
other Party before releasing the Confidential Information. In addition, because requests
for information may be made under the investigation rulesin Section 1b.20 of the
Commission's Regulations, the Final Rule article includes this reference.

655. Article 23 —Environmental Releases— Proposed LGIA Article 23 described the
procedures that would be required for notifying the other Party of the release or
remediation of Hazardous Substances. No significant comments were submitted on this
article. Accordingly, the Commission adoptsthis article in the Final Rule as proposed.

656. Article 24 —Information Requirements— Proposed LGIA Article 24 described
the proposed requirements for sharing information regarding the electrical characteristics
of the Parties respective facilities, including monthly status reports on construction and
installation of the Transmission Provider's Interconnection Facilities and Network
Upgrades.

657. Article24.4 —Information Supplementation — Proposed LGIA Article 24.4
required the Parties, before the Commercial Operation Date of the Interconnection
Customer's Generating Facility, to provide either updated test and other technical
information or written confirmation that the new technical dataand the originally
submitted data are consistent. It also describes the types of voltage tests that would be
conducted by the Interconnection Customer and the type of recordingsit is required to
provide to the Transmission Provider. It provides that when there are multiple unitsat a
Generating Facility, the Interconnection Customer would be required to provide
recordings for only one generating unit if the other units have identical design and
response characteristics.

Comments

658. NERC recommendsthat Article 24.4 be revised to require that tests conducted on
the Generating Facility be consistent with Good Utility Practice. It also recommends
requiring the Interconnection Customer to provide the Generating Facility's
characteristics based on validated test recordings, as opposed to raw test data. It asks that
the Commission not permit the test results for one generating unit to be allowed to
represent the characteristics of all generating units, if there is more than one unit at the
Generating Facility with the same design characteristics. NERC believesthat itis
necessary to verify modeling characteristics of each generating unit for system planning
purposes and to verify the operational capabilities of each generating unit for operations
purposes. NERC states that the electrical characteristics of each Generating Facility are
unique.

1074,
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Commission Conclusion
659. We concur with NERC's position and adopts its recommended revisions.

660. Article 25— Information Accessand Audit Rights— Proposed LGIA Article 25
required that each Party make information available to the other Party necessary to verify
costs for which the other Party is responsible under this LGIA and to carry out its
obligations and responsibilities under the LGIA. No significant comments were
submitted on this article. Accordingly, the Commission adopts this article in the Final
Rule as proposed.

661. Article 26 — Subcontractors— Proposed LGIA Article 26 provided that the
Parties would be able to use subcontractors to perform obligations under the LGIA if the
subcontractors comply with the applicable terms and conditions of the LGIA and each
Party remains liable to the other for the subcontractor's performance. The hiring Party
would retain all of its obligations under this article. No significant comments were
submitted on this article. Accordingly, the Commission adopts this article in the Final
Rule as proposed.

662. Article 27 —Disputes— Proposed LGIA Article 27 explained the Dispute
Resolution and arbitration procedures that would apply to the LGIA. No significant
comments were submitted on this article. Accordingly, the Commission adopts this
article in the Final Rule as proposed with one change to emphasi ze that Parties should
consider using informal dispute resolution as well as more formal options.

663. Article 28 — Representations, Warranties and Covenants — Proposed LGIA
Article 28 would have required that each Party be organized and qualified to do business
in the relevant jurisdiction. Each Party would be required to have the authority to enter
into this LGIA, and performance of its duties would not conflict with organizational or
formation documents. No significant comments were submitted on this article.
Accordingly, the Commission adopts this article in the Final Rule as proposed.

664. Article29 —Joint Operating Committee (in the NOPR: Operating Committee) —
Proposed LGIA Article 29 provided that the Transmission Provider shall set up: (1) an
Operating Committee made up of a member from the Interconnection Customer and a
member from the Transmission Provider, and (2) a Joint Operating Committee made up
of members of al of its Operating Committees, in order to coordinate operating and
technical considerations of Interconnection Service. The Operating Committee would
meet when necessary, but not less than once each calendar year. The duties of the
Operating Committee would include, among other things, establishing and maintaining
control and operating procedures, data requirements and operating record requirements,
reviewing outage forecasts, and coordinating outage schedules.

Comments
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665. Avistaand FirstEnergy oppose this requirement as unduly burdensome and
unnecessary because it will impose additiona costs on them. Moreover, some of the
tasks envisioned for the Operating Committee are being performed either by NERC or an
Applicable Reliability Council. For example, Avista argues that NERC is responsible for
establishing standards for operating and control procedures for generators. Dynegy, on
the other hand, would keep the Operating Committee and proposes some minor changes
to the proposed language of this provision.

666. PJM and Cal 1SO argue that I SOs should be exempt from this requirement
because they already perform the tasks envisioned for Operating Committee in the
normal course of their business.

Commission Conclusion

667. TheFina Rule LGIA eliminates the requirement that the Transmission Provider
constitute an Operating Committee for each Interconnection Customer. However, we are
requiring a Joint Operating Committee because it provides Interconnection Customers
and Transmission Providers aforum in which to discuss and coordinate operating and
technical considerations of Interconnection Service. We arerevising Final Rule LGIA to
eliminate tasks that are already being performed by NERC, thereby responding to
Avistas concern.

668. Finaly, we agree with PIM and Cal ISO's proposal that the Final Rule article
exempt an RTO or |SO from this requirement because an RTO or 1SO performs Joint
Operating Committee-type functionsin their normal course of business.

669. Article 30 — Miscellaneous— Proposed LGIA Article 30 addressed matters such
asrules of interpretation, a prohibition on third party beneficiaries, and theright to
amend the LGIA by mutual agreement. No significant comments were submitted on this
article. Accordingly, the Commission adoptsthis article in the Final Rule as proposed.

670. Article30.11 — Reservation of Rights— Proposed Article 30.11 would have
reserved to each Party their rightsto unilaterally seek modification to the LGIA pursuant
to sections 205 and 206 of the FPA, except as restricted by the other provisions of the
executed LGIA.

Comments

671. Dynegy and Mirant note that this clause is redundant because another Reservation
of Rights provision appearsin Proposed Article 2.7.

Commission Conclusion

672. The Commission deletes proposed Article 2.7, and modifies proposed Article
30.11 inthisFinal Rule. Asproposed, Article 30.11 contains aredundancy. The
Commission deletes the second paragraph of this Article, because it repeats the
reservation of rights set forth in the first paragraph of the Article.
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673. Appendices— The NOPR LGIA contained appendices for Interconnection
Facilities and Network Upgrades, time schedule, interconnection details, standard LGIA,
security arrangement details, Commercial Operation Date, and interconnection
guidelines. The Commission adopts these appendicesin the Final Rule LGIA, with the
exception of Appendix G (Interconnection Guidelines) since the Final Rule LGIA
captures the provisions of that Appendix elsewhere.

C.  Other Significant Policy Issues

674. A number of issues such as interconnection pricing policy, permitted variationsin
the terms of the Final Rule for independent transmission entities, and legal issues such as
consequential damages and liquidated damages transcend individual sectionsin the Final
Rule LGIP or articlesin the Final Rule LGIA. Accordingly, they are addressed in the
individual discussions that follow.

1. Interconnection Pricing Policy

675. Inthe NOPR, the Commission proposed to adopt its existing interconnection
pricing policy for a Transmission Provider that is not independent of market participants,
and invited comments on whether it should depart from this policy for a Transmission
Provider that isindependent.

676. Sincethe NOPR was written to reflect the Commission's current pricing policy,
NOPR LGIA Article 11 proposed that the Interconnection Customer be solely
responsible for the costs of Interconnection Facilities, which are defined as all facilities
and equipment between the Generating Facility and the Point of Interconnection with the
Transmission System. Network Upgrades, which are defined as all facilities and
equipment constructed at or beyond the Point of Interconnection for the purpose of
accommodeating the new Generating Facility,’® would be funded initialy by the
Interconnection Customer unless the Transmission Provider electsto fund them. The
Interconnection Customer would then be entitled to a cash equivalent refund (i.e., credit)
equal to the total amount paid for the Network Upgrades, including any tax gross-up or
other tax-related payments. The refund would be paid to the Interconnection Customer
on adollar-for-dollar basis, as credits against the Interconnection Customer's payments
for transmission services, with the full amount to be refunded, with interest calculated in
accordance with 18 CFR § 35.19a(a)(2)(ii), within five years of the date the Network
Upgrades are placed in service, so long as the Transmission Provider continues to receive
payments for transmission service with respect to the Generating Facility during this

1%The proposed definition also states that the "facilities and equipment are used
by and benefit all users of the transmission grid, without distinction or regard as to the
purpose of the upgrade (e.q., to relieve overloads, to remedy stability and short circuit
problems, to maintain reliability, or to provide protection and service restoration)
Including the fact that these facilities and equipment are being replaced or upgraded to
accommodate the interconnection request.”
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period. The NOPR proposed that the Interconnection Customer may assign its refund
rights to any person.

677. Also, inthe NOPR, the Commission asked for comments on appropriate
Interconnection pricing consistent with the use of the locational marginal pricing
methodology. This method was proposed in the Standard Market Design proceeding that
the Commission had previously announced.*® The Commission noted that in aregion
that uses locational pricing, the RTO or 1SO usually assigns to the Interconnection
Customer the cost of any new network facilities that would not be in its transmission
expansion plan but for the interconnecting Generating Facility. The Interconnection
Customer then typically receives transmission rights in return for the capacity that is
created. The Commission explained that this pricing method has been allowed only in
regions where the Transmission Provider isindependent of market participants, because
certain aspects of this method can be subjective. These subjective aspects include the
determination of congestion prices, rules for deciding which Interconnection Customer in
the queue should be responsible for which facilities, the cost of the facilities, and the
assumptions underlying the power flow analysis needed for system impact and facilities
studies. The Commission noted that a Transmission Provider that is not an independent
entity would have the ability and the incentive to exploit this subjectivity to its own or its
affiliates advantage if it is able to allocate the costs of Network Upgrades between the
Interconnection Customer and other transmission customers, where the Transmission
Provider may be the principa other customer. The Commission invited comments on
whether it should accept an approach that departs from the current Commission policy of
providing transmission credits, and stated its willingness to consider alternative proposals
aslong as the cost causation determinations are made on an objective and non-
discriminatory basis by an independent entity such asan RTO.

678. The Commission hastraditionally favored a"rolled-in" transmission pricing
policy of the type that formed the basis for the pricing proposal in the Interconnection
NOPR. However, such a policy may limit economic expansions that would remove
congestion and alow customers to reach more distant power supplies. This may occur at
least in part because state siting authorities may have little interest in siting a
transmission facility that benefits mainly a particular Interconnection Customer or
customers in another state if doing so would require the retail sales customers on the
constructing public utility's system to pay for the new facilities.

679. The Standard Market Design NOPR proposed that a policy of participant funding,
where those who benefit from a particular project pay for it, may help to solve this
problem. The Commission then reiterated its concern that certain functions that the
Transmission Provider must perform to implement participant funding can be subjective.
Also in this docket, the Commission encouraged the formation of Regional State
Committees, which would allow states to work together to identify beneficiaries of

1%9Remedying Undue Discrimination Through Open Access Transmission Service
and Standard Electricity Market Design, Notice of Proposed Rulemaking, 67 FR 55542
(Aug. 29, 2002), FERC Stats. & Regs. 132,563 (2002).
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expansion projects and make recommendations on pricing proposals and cost recovery
that may include rolling in, assignment to beneficiaries, or some combination of the two.

680. Finally, the Commission also addressed in the NOPR the question of the
appropriate rate treatment for the cost of Interconnection Facilities that the Transmission
Provider constructs for its own Generating Facilities. The Commission noted that, in
Southern Company Services, Inc. (Southern), the company proposed to continue to treat
the cost of Interconnection Facilities for its own Generating Facilities as part of the
network while directly assigning the cost of the same type of facilities to its competitors
Generating Facilities. Southern raised the issue of how to ensure consistency between
interconnection and transmission pricing. Recognizing the need to address thisissue on
ageneric basis, the Commission made Southern subject to the outcome of this
rulemaking. The Commission proposed in the NOPR to require al transmission rates to
be designed in a manner that is consistent with whatever interconnection pricing policy is
approved in the Final Rule. Thus, the Commission proposed that, to the extent its current
interconnection pricing policy is adopted, each Transmission Provider must remove from
its transmission rates the costs of all Interconnection Facilities, not just generator step-up
transformers, constructed for the Transmission Provider's own Generating Facilities. The
Commission proposed that the costs of these sole use facilities be directly assigned as
generation-related costs. The Commission explained that this would be consistent with
its current pricing of generator step-up transformers, and it would send a more accurate
price signal by assigning the cost of Interconnection Facilities to the generation
customers using them.

Comments

681. A large number of commenters argue that the Commission's proposed crediting
policy provides an undesirable subsidy to the Interconnection Customer and thereby
creates incentives for the Interconnection Customer to make poor siting and investment
decisions. Many commenters express concerns about the relationship between this policy
and the Commission's Standard Market Design proposal, and severa provide
recommendations on how the two rules could be made compatible. In addition, many
commenters object to specific features of the proposed crediting policy. For example,
several transmission owners cite problems (e.q., regulatory lag, retail rate freezes) related
to their ability to recover in transmission rates the costs of interconnections, including the
credits that they pay to an Interconnection Customer. Many commenters object to the
five year "sunset" date for refunding all amounts paid by the Interconnection Customer.
They are concerned that transmission customers could be left with the financial burden
and no offsetting benefitsif the Interconnection Customer's Generating Facility ceasesto
operate. Some commenters argue that the Interconnection Customer's receipt of credits
should not be limited to those occasions when the I nterconnection Customer takes
transmission service with respect to the output of the Generating Facility. Others argue
that the payment of interest on unpaid creditsis not appropriate or that the rate prescribed
Is either too high or too low.
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682. Thefollowing isasummary of the comments received, organized according to the
Issues addlrleozssed. After each issue summary, the Commission presents its conclusions for
that issue.

Concernsabout the Fairness and Efficiency of the Commission's
Crediting Policy

683. Transmission Owners, such as Entergy, and others argue that the Commission's
current crediting policy requires al transmission customers to subsidize the cost of
facilities that would be unnecessary "but for" a particular Interconnection Customer's
Generating Facility and that provide no benefits to the other transmission customers on
the Transmission System. They also argue that this policy encourages inefficient siting
decisions because the Interconnection Customer has no incentive to consider the full
Impact of its decision regarding where to locate its Generating Facility on the
Transmission System. They claim that, when selecting a site, an Interconnection
Customer will pay more attention to fuel supply and water availability than to itsimpact
on the Transmission System.

684. The Alabama PSC argues that a pricing policy that spreads the costs of all
interconnection-related facilities situated "at and beyond" the Point of Interconnection to
all transmission customers results in a subsidy to the Interconnection Customer, causes
inefficienciesin siting, and is inconsistent with longstanding cost causation principles.
The Coadlition for Pricing claims that the policy of assigning cost responsibility smply
based on the physical location of the facilities (i.e., relative to the Point of
Interconnection) is contrary to the Commission's "system-wide benefit test” and violates
the Energy Policy Act of 1992. It arguesthat certain facilities installed at and beyond the
Point of Interconnection may not provide a system-wide benefit and, as such, should be
directly assigned to the Interconnection Customer. Entergy argues that grave
consequences can be avoided through the interim use of the system-wide benefit test, and
the assignment of costs to those who benefit, prior to the establishment of participant
funded expansion regimesin RTOs.

685. PSEG notesthat in PIM the cost of any Network Upgrades that would not be
required "but for" the interconnection of a Generating Facility to the Transmission
System is assigned to the Interconnection Customer, and the Interconnection Customer
receives financial transmission rights associated with the Network Upgrades that it pays
for. PIM and others argue that an established RTO or 1SO should be allowed to continue
to use this policy, asthe NOPR proposes. PIM states that its experience under its
interconnection rules confirms that such pricing promotes economic efficiency including
efficient use of the Transmission System. However, KeySpan cautions that the "but for"
test can become meaninglessif afictitious transmission planning study can be used to

110 ssues regarding the pricing of Network Resource Interconnection Service are
addressed in Part |1.C.2 (Interconnection Products and Scope of Service).
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identify the Transmission System needs required to meet load growth. It states that the
independence of the Transmission Provider completing the study is the key to this
process.

686. The Maine PUC contends that the Commission's reasoning for refusing to
socialize system expansion costs in the natural gas pipeline context applies with equal
force in the generator interconnection context. It states that, just as subsidization of gas
pipeline expansion costs could lead to non-optimal or unnecessary capacity expansion, so
too will subsidization of Network Upgrades associated with new generation projects.
The Maine PUC aso states that, just as rolled-in pricing gives an existing gas pipeline an
unfair economic advantage over potential new entrants, subsidization of Network
Upgrades for Generating Facility interconnections could interfere with price signals for
aternatives to traditional congestion solutions, such as load response from customers or
merchant transmission.

687. Many other commenters, including state commissions, are especially concerned
about an Interconnection Customer that intendsto sell its output off-system or out of
state. These commenters claim that the current policy requires transmission customers of
the local Transmission Provider to subsidize the cost of Network Upgrades that would, in
the latter case, provide them with no benefits. NRECA-APPA recommends that, without
a commitment by the Interconnection Customer to serve power customers within the
Transmission Provider's footprint, the Commission should require the I nterconnection
Customer to pay for the Network Upgrades. Some commenters, such as the Midwest

| SO, further claim that the law in some states may not allow Network Upgrade costs to
be rolled into the base rates of the local customersthat are not the beneficiaries of the
upgrades.

688. Other commenters, including EPSA, voice strong support for the crediting
approach. EPSA states that the crediting mechanism works well at this time and should
not be adjusted until the Commission has put in place a specific market design that would
require such an adjustment. American Transmission and SoCal Edison also support the
crediting approach. Indeed, American Transmission supports the crediting approach
even if the Transmission Provider is an independent entity. American Transmission
states that it discounts the argument advanced by critics of this policy that the
Interconnection Customer must receive stronger price signals through direct assignment
of the costs of Network Upgrades to bring about efficient location of new generation. It
believes that requiring participant funding for Network Upgradesis akin to moving
backward to the vertically integrated industry structure that existed prior to open access.

689. Cleco supports participant funding that would eliminate the need for the costs of
Network Upgrades being refunded through transmission crediting. In the absence of
such an approach, Cleco recommends that an I nterconnection Customer should be
credited for only half of the transmission service it has subscribed to for the first five
years. Under Cleco's proposal, there would be no interest paid, and after five years no
additional payment to the Interconnection Customer would be made. Western also
recommends that the Commission adopt a method to recover the costs of the Network
Upgrades from the benefitting entities. It believes that current transmission customers
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should be held harmless from the cost impact of Network Upgrades that is not mitigated
by increased transmission usage and associated revenues.

690. The North Carolina Commission recommends that the Commission modify its
proposed rule to explicitly adopt the "but for" pricing policy for interconnection and
transmission service in those states that have not yet unbundled retail electric service or
implemented retail competition.

691. Severa commenters, including National Grid, propose that the pricing issue can
be resolved by analogy to the process of cost allocation for public roads. According to
this analogy, the Interconnection Customer will have virtually sole use of the leads to the
substation, just like the homeowner has sole use of hisor her driveway. Thus, the cost of
Interconnection Facilities, which are for the sole use of the Interconnection Customer,
should be the responsibility of the Interconnection Customer. Next, the substation
facilities needed to connect the sole-use facilities of the Interconnection Customer to the
genera delivery system are shared-use facilities, much like alocal street. National Grid
states that the cost of such facilities could be allocated partially to load and partially to
the new Interconnection Customer. It explains that Network Upgrades that are remote
from the Generating Facility typically allow movement of aggregate generation to
aggregate load. National Grid contends that the benefits and use of such Network
Upgrades are spread much more broadly and, like the highway system, could berolled in
and allocated to aggregate |oad within the market, or throughout an RTO if one exists.
Finally, it arguesthat it may be appropriate to maintain an incremental charge for market-
to-market transactions, but only where Network Upgrades in one market are needed by
another market.

692. Peabody asserts that the NOPR contains certain provisions that are unjust and
unreasonable as applied to large-scal e base-load generation projects, especially coal-
based projects. It urgesthe Commission to modify itsinterconnection pricing policy in
such cases to require the Transmission Provider to roll the costs of Network Upgrades
into its transmission rate base without requiring the Interconnection Customer to fund the
costsin advance.

Commission Conclusion

693. For Transmission Providers that are not independent entities, the Commission will
continue to apply its current interconnection pricing policy, with certain revisions that are
discussed below.

694. The Commission recognizesthat its policy of requiring refundsto be paid to an
Interconnection Customer for the cost of Network Upgrades constructed on its behalf isa
controversial one. However, the Commission instituted this policy to achieve a number
of important goals. First, consistent with the Commission's long-held policy of
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prohibiting "and" pricing*** for transmission service, the crediting policy ensures that the
Interconnection Customer will not be charged twice for the use of the Transmission
System. The Commission determined that it is appropriate for the Interconnection
Customer to pay initially the full cost of Interconnection Facilities and Network
Upgrades that would not be needed but for the interconnection, but once the Generating
Facility commences operation and delivery service begins, it must receive transmission
service credits for the cost of the Network Upgrades. This ensures that the
Interconnection Customer will not ultimately have to pay both incremental costs and an
average embedded cost rate for the use of the Transmission System. Second, the
Commission's crediting policy helps to ensure that the Interconnection Customer's
interconnection is treated comparably to the interconnections that a non-independent
Transmission Provider completes for its own Generating Facilities. The Transmission
Provider has traditionally rolled into its transmission rates the cost of Network Upgrades
required for its own interconnections, and the Commission's crediting policy ensures that
Network Upgrades constructed for others are treated the same way. Finally, the policy is
intended to enhance competition in bulk power markets by promoting the construction of
new generation, particularly in areas where entry barriers due to unduly discriminatory
transmission practices may still be significant. The policy is therefore consistent with the
Commission's long-held view that competitive wholesale markets provide the best means
by which to meet its statutory responsibility to assure adequate and reliable supplies of
electric energy at just and reasonable prices.**

695. Whilethe Commission still finds these to be appropriate goals for an
interconnection pricing policy, the commenters that object to the Commission's crediting
policy make a number of valid points. Most importantly, as many point out, providing
transmission service credits to an Interconnection Customer for the cost of Network
Upgrades that would not be needed but for the interconnection of the new Generating
Facility mutes somewhat the Interconnection Customer's incentive to make an efficient

\When a Transmission Provider must construct Network Upgrades to provide
new or expanded transmission service, the Commission generally allows the
Transmission Provider to charge the higher of the embedded costs of the Transmission
System with expansion costsrolled in, or incremental expansion costs, but not the sum of
the two. Hence, "and" pricing is not permitted.

12The Commission's crediting policy has also withstood judicial review. In an
opinion issued February 18, 2003, the D.C. Circuit Court of Appeals affirmed
Commission orders requiring a Transmission Provider to provide creditsto
Interconnection Customers for the cost of short-circuit and stability Network Upgrades.
Entergy Services, Inc. v. FERC, 319 F.3d 536 (D.C. Cir. 2003). The court stated that
"[t]he Commission's rationale for crediting network upgrades, based on aless cramped
view of what constitutes a 'benefit,’ reflects its policy determination that a competitive
transmission system, with barriers to entry removed or reduced, isin the public interest.”
Id. at 543-44. The court concluded that “the Commission has reasonably explained that
its crediting pricing policy avoids both gold plating and less favorable price signal's such
that the enlarged transmission system, which it views as a public good, can function
reliably and continue to expand.” 1d. at 544.
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siting decision that takes new transmission costs into account, and it provides the
Interconnection Customer with what many view as an improper subsidy, particularly
when the Interconnection Customer chooses to sl its output off-system. In thisregard,
the Commission believes that, under the right circumstances, awell-designed and
independently administered participant funding policy for Network Upgrades offers the
potential to provide more efficient price signals and a more equitable allocation of costs
than the crediting approach. The Commission notes that the transmission pricing policies
that the Commission has permitted for an RTO or 1SO with locational pricing, in which
the Interconnection Customer bears the cost of all facilities and upgrades that would not
be needed but for the interconnection of the new Generating Facility and receives
valuable transmission rights in return, are acceptable forms of participant funding.

696. However, the Commission remains concerned that, when the Transmission
Provider is not independent and has an interest in frustrating rival generators, the
implementation of participant funding, including the "but for" pricing approach, creates
opportunities for undue discrimination. Asthe Commission stated in the NOPR, a
number of aspects of the "but for" approach are subjective, and a Transmission Provider
that is not an independent entity has the ability and the incentive to exploit this
subjectivity to its own advantage. For example, such a Transmission Provider has an
incentive to find that a disproportionate share of the costs of expansions needed to serve
its own power customersis attributable to competing Interconnection Customers. The
Commission would find any policy that creates opportunities for such discriminatory
behavior to be unacceptable. Furthermore, none of the commentersin this proceeding
has convinced the Commission that, in the absence of independence, it is possible to
implement a"but for" pricing approach that avoids this inherent subjectivity. Therefore,
the Commission continues in this Final Rule its current policy, as modified below, of
requiring a Transmission Provider that is not an independent entity to provide
transmission credits for the cost of Network Upgrades needed for a Generating Facility
Interconnection.

697. The Commission notes, however, that the current pricing policy does not
explicitly address instances where the Generating Facility interconnects with a
Transmission Provider'sjurisdictional distribution facility and, as aresult, upgrades are
needed on the Distribution System to accommodate the interconnection. The
Commission clarifies here that, if any such interconnection isjurisdictional, the cost of
such upgrades must be directly assigned to the Interconnection Customer. Thisis
because an upgrade to the Distribution System generally does not benefit all transmission
customers. Distribution facilitiestypically deliver electricity to particular localities, and
do not serve abulk delivery service for the entire system asis the case for transmission
facilities. Accordingly, it isnot appropriate that all transmission customers share the cost
of Distribution Upgrades.

698. For aTransmission Provider, such asan RTO or ISO, that is an independent
entity, the Commission continuesto allow flexibility regarding the interconnection
pricing policy that each independent entity chooses to adopt, subject to Commission
approval. Weinvite a Regiona State Committee to establish criteria that an independent
entity would use to determine which Transmission System upgrades, including those
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required for generator interconnections, should be participant funded and which should
not.

699. The Commission will permit, for a period of transition to the start of RTO or ISO
operations, not to exceed a year, participant funding to be used for Network Upgrades for
generator interconnections as soon as an independent administrator has been approved by
the Commission and the affected states. Allowing participant funding, i.e., direct
assignment of the cost of Network Upgrades is reasonable, if an independent
administrator performs transmission planning and related cost allocation, as atransitional
approach that may be used in anticipation of an RTO or 1SO assuming operational

control of the regional transmission grid within ayear.*** Based on the commentsin this
Interconnection rulemaking, we find this approach to be appropriate here. Therefore, the
Commission adopts this policy in this Final Rule.

700. However, the Commission wishes to emphasize that, by allowing an independent
Transmission Provider to adopt a pricing policy, such asthe "but for" approach, that
differs from the crediting approach that the Commission is requiring for non-independent
entities, the Commission is not abandoning the goals that the Commission has
established for interconnection pricing, as described above. First, even though the "but
for" approach allows the cost of certain Network Upgrades to be assigned to the
Interconnection Customer, it isnot "and" pricing if, for example, the Interconnection
Customer is alowed to receive well-defined capacity rights that are created by the
upgrades. For example, PIM, which uses locational pricing, gives Firm Transmission
Rights (FTRs) and Capacity Interconnection Rights (CIRs) to the Interconnection
Customer in exchange for a"but for" cost payment. These are rights that are created by
the Network Upgrades for which the Interconnection Customer pays, and they are well-
defined, long-term and tradeable. Moreover, the Commission concludes that, even if the
Interconnection Customer (or its power sales customer) is also required to pay an
embedded cost-based charge for transmission service, thisisnot "and" pricing. Thisis
because the Interconnection Customer pays separate charges for separate services. It
pays an access charge for transmission service that may involve an obligation to pay
congestion charges, and in exchange for its "but for" payment, it receives these well-
defined capacity rights, which provide some protection from having to actually pay the
congestion charges.

701. Second, when the Transmission Provider is an independent entity, the
Commission is much less concerned that al generation owners will not be treated
comparably because independence ensures that the Transmission Provider has no
incentive to treat Interconnection Customers differently.

702. Third, inthis context, "but for" pricing is consistent with the Commission's policy
of promoting competitive wholesale markets because it causes the Interconnection
Customer to face the same marginal cost price signal that the it would face in an efficient,

113506 Cleco Power LLC, et al., 103 FERC 1 61,272 (2003); Southern Company
Services, Inc., 103 FERC 161,279 (2003), reh'g pending.
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competitive market. This meansthat, in a competitive market environment, market
forces could act freely to achieve the desirable level of entry of new generating capacity.

703. Finadly, participant funding of transmission upgrades may provide the pricing
framework needed to overcome the reluctance of incumbent Transmission Ownersin
many parts of the country to build transmission, with the result that badly needed
transmission infrastructure could be put in place quickly.

I nter connection Pricing and the Transition to Standard Market
Design

704. Severa commenters assert that certain proposed Standard Market Design policies,
such aslocational marginal pricing, congestion revenue rights, transmission expansion
pricing, and transmission planning, could affect interconnection pricing, but that the full
effect cannot be determined until the Standard Market Design Final Ruleisissued.
Nevertheless, many of these commenters propose that, until Standard Market Design is
implemented, the Commission should continue to require the Interconnection Customer
to pay for Network Upgrades in exchange for future transmission service credits. Duke
Energy proposes that after Standard Market Design isimplemented, the crediting policy
could be replaced with one that provides the I nterconnection Customer with financial
transmission rightsin exchange for funding Network Upgrades.

705. Exelon and Sithe recommend that, for the Transmission Provider that is not yet
part of an RTO, and for an RTO that has not yet implemented L M P-based congestion
pricing, the Commission continue its current policy of requiring the Transmission
Provider to provide an Interconnection Customer that funds Network Upgrades with
credits against future transmission service. Asatransition plan, Exelon and Sithe
recommend that an Interconnection Customer that is receiving credits when Standard
Market Design isimplemented be awarded financial transmission rights in an amount
based on the Interconnection Customer's remaining credits as a proportion of its total
credits. Some commenters, such as Cleco Power and Monongahela Power, emphasize
that a Transmission Provider should not be required to provide both transmission credits
and congestion rights to the same Interconnection Customer. Mirant believes that the
two practices can coexist and that the Interconnection Customer should have the option
to elect either transmission credits or the equivaent firm transmission rights as
comparable compensation for Network Upgrades.

706. Other commenters believe that attempting to resolve pricing issuesin this
rulemaking presents significant problems. New Y ork Transmission Owners declares that
the "Commission's [ Standard Market Design and LMP] policies and thisNOPR are
regulatory ships traveling in the night on a collision course, each completely unaware of
the other's existence." They propose that the Commission limit the interconnection
rulemaking to non-price issues. EPSA proposes that the Commission need not resolvein
this proceeding what, if any, changes in the crediting mechanism might be necessary to
implement Standard Market Design and the formation of RTOs. Calpine submits that the
transmission credit policy should not be abandoned in the transition to Standard Market
Design. It states that relying on recovery of the costs of Network Upgrades solely
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through assignment of FTRs under Standard Market Design would ignore the network
access aspect of Standard Market Design and would not provide a practical means of
recovering all costs of Network Upgrades. Although achangein policy may be
appropriate after the Standard Market Design isin place, Calpine recommends that such
a change not be made in this proceeding.

Commission Conclusion

707. Thetiming and content of any Final Rulein the Standard Market Design
proceeding will not be determined in this proceeding. In the meantime, it isimportant to
include interconnection pricing rulesin this Final Rule, based on the record of this
proceeding.

ThelInability of a Transmission Owner to Recover the Costs of
Network Upgrades

708. A number of Transmission Owners express concern that they may not be able to
recover in atimely fashion the costs that they will incur under the proposed pricing
policy. Monongahela Power states that a Transmission Owner faces three problemsin
thisregard. Firgt, it notes that a Transmission Owner faces the expense, delay, and
uncertainty of afull transmission rate case before the Commission to roll in the costs of
system upgrades associated with new generation projects. Second, it claimsthat even if
the Commission grants full cost recovery, costs may be "trapped” by an inability to pass
them through to the mgjority of customers due to a state retail rate freeze. Third, a
Transmission Owner may face lost revenues associated with a new generating project
once transmission service begins because of the requirement to provide afinancial credit
to the Interconnection Customer. Monongahela Power asks that the Commission permit
a Transmission Owner to make alimited Section 205 filing for the immediate roll in of
these costs, and that it work with the States to accommodate the flow-through of these
costs to retail customers. At a minimum, both Monongahela Power and Dominion
Resources ask that the Commission provide for deferred accounting treatment with
assurances of future cost recovery when the Transmission Owner must record a
transmission revenue credit with no income to offset it.

Commission Conclusion

709. The Commission concludesthat it is not necessary to provide for the Transmission
Provider to make alimited Section 205 filing as proposed by Monongahela Power for the
immediate roll in of the costsit will incur under the crediting policy. In the ordinary
course of business, a public utility frequently incurs costs for which it has no immediate
revenue offset, just as it routinely experiences revenue increases that are not accompanied
by commensurate increases in costs. When a public utility believes that its revenues are
not adequate, it is permitted by Section 205 of the FPA to make aratefiling. The
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commenters have provided no evidence to convince the Commission that the burden
created by its crediting policy is so great that the Commission should change its
regulations to permit alimited Section 205 transmission rate filing that addresses only
credit-related cost increases, or deferred accounting treatment for transmission credits, as
sought by Monongahela Power and Dominion Resources.

Responsibility for Line Outage Costs Resulting from
I nter connection

710. The NOPR did not address the allocation of costs that may be incurred when a
transmission line must be taken off-line in order to complete an interconnection. Inan
order issued November 20, 2001,"* however, the Commission stated that it would
consider in this rulemaking the question of who should bear these costs.

711. Commenters express a variety of views on thisissue. The Coalition for Pricing
states that these costs should be a component of the costs paid by generators for
interconnection service under the Final Rule lA. It asserts that any other policy would
result in all transmission customers unfairly subsidizing Generating Facility
interconnections. The Coalition for Pricing proposes that the Parties to individual
Interconnection agreements be allowed to agree on the specific line outage costs for
which the Interconnection Customer should be responsible. The Coalition for Pricing
argues that, since the Parties agreement would necessarily be filed with the Commission,
it would retain its regulatory control over line outage cost alocations. However, Reliant
states that the Commission has had a policy of not requiring that the Interconnection
Customer pay for outage-related costs, and argues that the Coalition for Pricing has
provided no justification for departing from this policy. Reliant recommends rejecting
the modifications that the Coalition for Pricing proposes.

712. AEP recommends that the Interconnection Customer be required to reimburse all
affected generation owners for outage-related costs that they incur, whether or not such
generation owners are affiliated with the Transmission Provider. AEP believesthat this
can be done in amanner that properly identifies the costs, minimizes the Transmission
Provider's discretion, and allows for adequate regulatory scrutiny. It recommends a
method of compensation that it claims avoids the exercise of discretion. That is, the
Interconnection Customer should replace the energy that would otherwise have been
generated by the affected Generating Facility. AEP statesthat if the Interconnection
Customer is unwilling to replace the lost energy, it would be up to the affected
generation owner to file with the Commission a proposal to recover its costs. Further,
AEP believes that the Interconnection Customer, the existing generation owner and the

114 A merican Electric Power Service Corporation, 97 FERC 1 61,200 (2001)
(AEP).
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Transmission Provider should be obligated to use Reasonable Efforts to minimize the
impact of any outage.

713. ATC states that dividing the costs between the Interconnection Customer and the
Transmission Provider may provide the most equitable results. It believesthat a
reasonabl e approach might be to allocate up to the full costs of the line outage to the
Interconnection Customer so long as the timing is primarily under the Interconnection
Customer's control. However, if the Transmission Provider has substantial influence
over the timing and engineering aspects of the outage, ATC recommends that al or a
large percentage of the new facility costs may be appropriate for rolling into transmission
rates.

Commission Conclusion

714. TheFina Rule does not permit the Transmission Provider to allocate
Interconnection-related outage costs to the Interconnection Customer. The Commission
recognizes that the Transmission Provider and the owners of other generators may incur
costs as aresult of having to take atransmission line out of service in order to complete
an interconnection. Such costs may include generator shut-down and restart costs,
redispatch and purchased power costs, lost opportunity costs on sales not made, costs of
power to compensate for additional line losses, and possibly other costs. In prior
orders,**® the Commission has generally rejected, without prejudice, proposals by a
Transmission Provider to allocate these costs to the Interconnection Customer. Among
other things, the Commission has found that the proposals are vague, leave too much
discretion to the Transmission Provider, and do not provide for adequate regul atory
oversight by the Commission. For example, in NSTAR, the Commission stated that
"determining how much cost responsibility to assign to an interconnecting generator,
when other factors a'so may contribute to the need to redispatch contemporaneoudly,
would be unacceptably arbitrary: for example, higher redispatch costs may be the result
of aplanned or unplanned outage, maintenance that requires aline to be taken out of
service temporarily, or an unexpected shift in load."*® Furthermore, while the
Transmission Provider may be able to propose an objective method for determining its
own outage-related costs, estimating the outage-related costs of unaffiliated generation
owners could pose a significant problem. The Commission does not believe that AEP's
proposal to have the Interconnection Customer replace the energy that would otherwise
have been generated by the affected Generating Facility solves this problem in part
because the value of the replacement energy may bear no relationship to the actual
outage-related costs.

715. Asthe Commission concluded above, when the Transmission Provider asks the
Interconnection Customer to reschedul e a planned maintenance outage of the Generating
Facility (per Article 9.7 — Outages, Interruptions, and Disconnection), the
Interconnection Customer should be compensated for only the direct costs that the

155ee ., id.; 1SO New England, Inc., 91 FERC {61,311 (2000).
118Cambridge Electric Light Co., et al., (NSTAR), 95 FERC 61,339 (2001).
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Interconnection Customer incurs. It should not be compensated, for example, for lost
opportunity costs. One reason is that outages of transmission and generation facilities for
maintenance and other purposes are aroutine part of e ectric system operations and, in
fairness, these costs also should be considered a normal part of doing business.

Moreover, the determination of the appropriate level of coststo be alocated involves a
process that isinevitably arbitrary and contentious, particularly when the determination is
made by a Transmission Provider that is not an independent entity. Therefore, in the
Final Rule we are codifying our policy of not allowing interconnection-related outage
costs to be alocated to the Interconnection Customer.

I ssues Concerning the Five Year Refund Period and the Payment of
Interest

716. Many commenters object to the proposal to require the Interconnection Customer
to be reimbursed for the costs of Network Upgrades within afive year period. Several
also object to the payment of interest on outstanding balances or to the formulafor
determining the rate of interest.

717. Duke Energy generally supports the provisions as proposed but, to be consistent
with the Commission's policy of allowing the Transmission Provider to collect the higher
of incremental or embedded costs for transmission service, it recommends elimination of
the five year "sunset" provision in Section 11.4.1 of the NOPR LGIA. Clecois
concerned that a Transmission Provider may be liable for payment of refunds after afive
year period has elapsed because the Interconnection Customer has not taken enough
transmission service to be credited the full amount for upgrades originally paid for.
Westconnect RTO submits that arbitrarily setting afive year term is unjustified and
unreasonable. It proposes that a more appropriate approach would be to allow unused
transmission creditsto expire after a set term. However, Mirant argues that once the
Network Upgrades are placed in service, every network customer receives some benefit
from those facilities. Therefore, it sees no reason to limit the refund to the requirement in
proposed LGIA Article 11.4.1 that the Transmission Provider continue to receive
payment for transmission service from the Generating Facility.

718. Western statesthat if it has to return monies to an Interconnection Customer in
less time than the service life of an upgrade, rates may have to be increased to ensure the
timely repayment of other federal investments. It believes such arate increase would be
inequitable to existing customers. BPA states that the Interconnection Customer should
not be entitled to arefund over an arbitrary five year period and argues that other
customers should not have to bear the risk that the Interconnection Customer will cease
taking transmission service. LADWP states that the five year requirement imposes an
undue burden on public power customers. It requests that, if the Commission's
generation interconnection pricing policy is applied to a non-jurisdictional transmission
owner, that owner should have the flexibility to provide such refunds over the same
period that it would use to amortize such facilitiesif constructed for the benefit of its
own customers. WEPCO states that the Commission should recognize that sometimes
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both the Interconnection Customer and the Transmission Provider may desire a payback
period of lessthan five years. Accordingly, it recommends that the Commission revise
Article 11.4.1 of the NOPR LGIA to provide for repayment at such earlier time asthe
Parties may agree.

719. Mirant argues that, at a minimum, the Commission should require that interest on
any Network Upgrades be calculated using the Transmission Provider's most recent
Commission-approved rate of return in the Transmission Provider's OATT. For anon-
public utility that does not have arate of return, Mirant proposes that the Commission
use the rate of return set forth in the most recent Commission order as a proxy for such
entity. Peabody recommends that the Commission modify the proposed LGIA to provide
for amore flexible, incentive-based rate of interest for transmission credits. Also, if a
Transmission Provider filesfor incentive pricing for transmission service, Peabody
recommends that it be required to file smultaneously to amend the interest rate in LGIA
Article 11.4.1 to match such incentive mechanism. Progress Energy disagrees with the
requirement to pay an Interconnection Customer interest, arguing that the Transmission
Provider cannot use the funds advanced by the Interconnection Customer for purposes
other than constructing the Network Upgrades and that it should not be put in the
position of being a bank for the Interconnection Customer. If interest must be paid,
Progress Energy proposes using the Federal Fund Commercial Rate or asimilar rateto
ensure that the payment of interest is not a source of profit for the Interconnection
Customer.

Commission Conclusion

720. Regarding the specific rules for the payment of credits, the Commission clarifies
that the Interconnection Customer is entitled to afull refund of the payments it makes
toward the cost of Network Upgrades within five years after the Commercial Operation
Date, aslong as the Generating Facility remains in operation through the five year
period.'*” During the five year period, credits must be awarded on a dollar-for-dollar
basis as payments are made for transmission services. However, the Commissionisaso
permitting the payments to be made on any other basis that is mutually agreeable to the
Interconnection Customer and the Transmission Provider. For example, if the Parties
agree to a stream of uniform monthly payments designed to fully reimburse the
Interconnection Customer over the five year period, that would be acceptable. In
addition, as stated in Article 11.3 of the Final Rule LGIA, the Transmission Provider
may elect to fund the Network Upgrades itself, with no advance payment by the
Interconnection Customer, and thus no need for subsequent credits.

17Although Article 11.4.1 of the NOPR LGIA proposed to begin the five year
period on the date that the Network Upgrades are placed in service, as the Commission
explains below, the Commission concludes that the Interconnection Customer should not
be entitled to receive arefund unless the Generating Facility achieves commercial
operation. Therefore, the Commission is modifying Article 11.4.1 to specify that the five
year period begins with the Generating Facility's Commercial Operation Date.
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721. With regard to Cleco's concern about the Transmission Provider's liability at the
end of the five year crediting period, the Commission clarifies that the Transmission
Provider must make alump-sum payment to the Interconnection Customer for any
balance owed to the Interconnection Customer five years after the Interconnection
Customer has begun commercial operation.

722. The Commission recognizes that the choice of the length of the repayment period
Is somewhat arbitrary. However, specifying five years as the maximum repayment period
will promote the development of new generation by reducing the Interconnection
Customer's risk, thereby facilitating project financing. Contrary to the views of LADWP
and others, it would not be appropriate to extend repayment over a period that
corresponds to the Transmission Provider's amortization period for similar facilities. As
explained above, the Commission's policy for a non-independent Transmission Provider
isto roll the costs of interconnection-related Network Upgrades into the Transmission
Provider's transmission rate base. However, rather than require immediate roll-in, we
have chosen afive year repayment period, in part to provide the Interconnection
Customer with an incentive to make good faith requests for Network Upgrades.

723. With regard to the payment of interest on unpaid credits, the Commission adopts
the policy proposed in the NOPR. The Commission continuesto believe that the
Interconnection Customer is entitled to arefund for all of the costs of the Network
Upgrades for which it has paid, including a reasonable estimate of the carrying costs that
it incurs in making the advance payments. The determination of an interest rate that
accurately reflects this carrying cost cannot be reduced to a completely objective
calculation. Interest calculated in accordance with 18 CFR 8 35.19a(a)(2)(ii) provides a
reasonable proxy for this carrying cost, and because it offers an objective calculation, the
Commission retains this provision in Article 11.4.1 of the Final Rule LGIA.

Rules Governing the Payment of Credits

724. With regard to the payment of credits, Interconnection Customers generally arein
favor of aflexible policy that allows creditsto be paid under a wide range of
circumstances, while Transmission Providers advocate a policy that places strict limits on
when and how an Interconnection Customer may receive credits.

725. For example, Dynegy states that the Final Rule must ensure that the credits do not
limit the Interconnection Customer to purchasing the delivery component of transmission
service on the Transmission Provider's system with the Interconnection Customer's
Generating Facility as the Point of Receipt. Instead, Dynegy believes that the credits
should apply to transmission at any location on the Transmission Provider's system.
Duke Energy believes that an Interconnection Customer's flexibility in obtaining refunds
should be similar to the flexibility a Transmission Customer hasto reassign transmission
service under the OATT. Accordingly, it proposesto allow credits not only for the
charges for transmitting power from the Generating Facility, but also for the charges for
transmitting power from an Affiliated Generating Facility. Similarly, Peabody states that
the Interconnection Customer should be allowed to receive credits for any transmission
service that it purchases on the Transmission Provider's Transmission System. Both
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Calpine and EPSA offer modified language for Article 11 of the NOPR LGIA that would
implement these recommendations. Cal Cogen and the Energy Producers and Users
Caodlition claims that a term-based credit mechanism (i.e., one where the credits are paid
out according to afixed schedule) is preferable to the NOPR's proposed transmission-
based mechanism.

726. Edison Mission states that Articles 2 and 11 of the NOPR LGIA should be
modified so that if an Interconnection Customer pays for Network Upgrades but the
interconnection agreement is then terminated or the Generating Facility not constructed,
the Interconnection Customer nonethel ess receives payments for the upgrades it paid for,
with the payments coming from other users of the Transmission System.

727. Other commenters propose limiting the availability of credits. Dominion
Resources argues that, if Network Upgrades funded by the Interconnection Customer are
not used for output from the Generating Facility, arefund for such upgradesis
inappropriate. Similarly, the Coalition for Pricing claimsthat proposed L GIP Section
11.4.2 can be read to suggest that the Interconnection Customer has some right to
transmission credits as transmission service is taken anywhere on the Transmission
Provider's system. It asksthe Commission to clarify that thisis not the case. The
Alabama PSC argues that providing transmission credits only when transmission service
is taken from an Interconnection Customer's Generating Facility would prevent the
socialization of upgrade costs that do not benefit the network.

728. Westconnect RTO and others argue that the Transmission Provider should credit
the Interconnection Customer only for the "demand" or "return" component of the
otherwise applicable transmission charges, and not apply the credit to such costs as
operations and maintenance, administrative and general, taxes, line losses, etc. Also,
Westconnect RTO and BPA oppose the proposal in Section 12.3 of the NOPR LGIP that
the Interconnection Customer receive transmission credits for expediting costs associated
with constructing Network Upgrades out of sequence. TAPS states that the
Interconnection Customer should receive a credit against its network transmission service
bill based on the capacity of the Generating Facility, not the energy output of the unit. It
argues that an energy output-based method of calculating the credit unfairly penalizes
network customers and sends the wrong price signal, discouraging the construction of
peaking units and the designation of such units as Network Resources.

729. WEPCO states that the Commission must continue to mandate, as proposed in
Article 11.4 of the NOPR LGIA, that rights to receive credits are fully assignable. It
believesthat thisis crucial because in many instances the Interconnection Customer is
not the transmission customer.

Commission Conclusion

730. The Commission agrees with Dynegy and others that the Interconnection
Customer should receive credits for transmission (delivery) service taken anywhere on
the Transmission Provider's Transmission System and that credits should not be limited
to service taken with respect to the Generating Facility at the point of receipt, aslong as
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certain conditions are met. That is, as long as the Generating Facility has achieved
commercial operation, continues to operate and there are unpaid credits outstanding, the
Interconnection Customer should receive creditsfor all of the transmission charges that it
pays, including charges for "through" transmission service. Thisis appropriate because it
provides an additional vehicle by which the Transmission Provider can meet the
requirement that the Interconnection Customer must receive afull refund of all amounts
due within five years of the Commercia Operation Date. Accordingly, the Commission
Isremoving from Article 11.4.1 of the Final Rule LGIA the following language: "so long
as Transmission Provider continues to receive payments for transmission service with
respect to the Generating Facility during such period."

731. Edison Mission asksthat Articles 2 and 11 of the NOPR LGIA be modified to
allow the Interconnection Customer to receive credits for Network Upgrades that it has
paid for if the interconnection agreement is terminated or the Generating Facility is not
constructed. The Commission disagrees. In order to achieve an appropriate balance
between the Interconnection Customer's risks and incentives, the Commission believes
that the Interconnection Customer should receive arefund of the costs of Network
Upgrades only if the Generating Facility has achieved commercial operation. Allowing
the Interconnection Customer to avoid any responsibility for the cost of Network
Upgrades needed for a Generating Facility that is never completed would improperly
shift al risk of cost recovery to the Transmission Provider and its other customers. In
addition, it would greatly reduce the Interconnection Customer's incentives to make good
faith requests for Network Upgrades. Therefore, the Commission concludes that the
Transmission Provider must provide arefund to the Interconnection Customer only after
commercial operation of the Generating Facility has been demonstrated. However, if the
Generating Facility failsto achieve commercial operation, but it or another Generator
Facility islater constructed and makes use of the Network Upgrades, the Interconnection
Customer would at that time be entitled to arefund of the investment that it made in the
Network Upgrades.

732. Westconnect RTO and others argue that the Transmission Provider should credit
the Interconnection Customer only for the non-usage sensitive "demand" or "return”
component of the applicable transmission charges, presumably on the basis that thisis
the component that relates most directly to the cost of the investment for which the
Interconnection Customer isto receive credits. The Commission clarifiesthat the
Transmission Provider may decline to award credits for those transmission charges that
are designed to recover out-of-pocket costs, such as the cost of line losses, associated
with the delivery of the Generating Facility's output. The Commission notes, however,
that al amounts paid by the Interconnection Customer toward Network Upgrades must
be refunded within five years of the Commercial Operation Date. Thus, any reduction in
the level of credit payments will only increase the cost of interest and the magnitude of
the final cash payment that may be required.

733. Westconnect RTO and BPA oppose the proposal in Section 12.3 of the NOPR

L GIP that would provide the Interconnection Customer with arefund of the costs of
expediting construction of Network Upgrades so that they can be placed in service out of
sequence. The Commission is not changing this provision in the Final Rule LGIP. The
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sequence in which Network Upgrades would normally be constructed is based on the
order in which requests are received. Although changing the order may increase or
decrease the level of costs, the new level of costsis no less legitimate than the first.
Thus, the Transmission Provider must refund to the Interconnection Customer the cost of
constructing Network Upgrades regardless of the construction sequence.

734. Inresponse to WEPCO's concern about the assignability of refund rights, the
Commission confirms that Final Rule LGIA Article 11.4 providesthat refund rights are
fully assignable.

735. Finally, the Commission clarifies how the crediting policy will work when the
Interconnection Customer elects to build and retain ownership of Stand-Alone Network
Upgrades. In such case, the Interconnection Customer is not entitled to arefund of its
investment in any facilitiesin which it electsto retain ownership. If the Interconnection
Customer constructs Stand-Alone Network Upgrades, and chooses not to transfer
ownership to the Transmission Provider, it will not receive arefund but may enter into a
cost-based |ease agreement with the Transmission Provider that places the upgrades
under the Transmission Provider's operation and control. The rates, terms and conditions
of any such lease agreement are subject to the approval of the Commission.

Responsibility for the Costs Incurred by Affected Systems

736. A number of commenters argue that the Final Rule should address directly the
assignment of costs that may be incurred by Affected Systems when an Interconnection
Customer obtains an interconnection.*® Entergy contends that, even if the Final Rule
LGIA could bind an Affected System, the Commission's current interconnection pricing
policiesfail to establish the allocation of the costs of Network Upgrades among the
Interconnection Customer, the interconnecting Transmission Provider, and the Affected
System. Dominion Resources recommends that Section 3.5 of the NOPR LGIP require
the Interconnection Customer to be responsible for all costsincurred by the Transmission
Provider in coordinating the interconnection request with the affected party, including all
study costs. Reliant states that there is presently no mechanism that provides the
Interconnection Customer with transmission credits for a contribution to the construction
of Network Upgrades on third party systems. Reliant recommends that the Commission
add to Section 3.5 of the NOPR LGIP language proposed by EPSA that addresses this
omission. Mirant recommends that the Commission require the Transmission Provider to
coordinate the provision of transmission credits associated with funding Network
Upgrades on affected third party systems.

737. LADWRP s concerned that the NOPR did not address how the Commission
intends the financing and crediting to be implemented if the Interconnection Customer
does not purchase transmission service on the Affected System.

18A s discussed above, an Affected System is a system other than that of the
Transmission Provider that may be affected by the proposed interconnection.



20030724- 0460 | ssued by FERC OSEC 07/ 24/ 2003 in Docket#: RM2-1-000

Docket No. RM02-1-000 -152 -

Commission Conclusion

738. The NOPR LGIP and NOPR LGIA included no pricing provisions that specifically
address situations where Network Upgrades must be constructed on Affected Systemsto
protect the reliability of those systems. However, the Commission concurs with the
commenters that state that the NOPR LGIA should be modified to expressly allow for
refunds to be provided to the Interconnection Customer when such Network Upgrades
must be constructed and the Interconnection Customer is required to pay for them.
Therefore, the Commission modifies Article 11.4 of the Final Rule LGIA to make it
applicableto al jurisdictional Affected System Operators on whose systems Network
Upgrades are constructed to accommodate the Interconnection Customer's
Interconnection Request. This means that, prior to the Commercial Operation Date, an
Affected System Operator may require the Interconnection Customer to pay for al
Interconnection Facilities and Network Upgrades constructed to accommodate the
Interconnection Customer's I nterconnection Request. Then, upon commencement of
commercial operation, any Affected System Operator that has received payments from the
Interconnection Customer must begin to refund to the Interconnection Customer the costs
of Network Upgrades that the Interconnection Customer has paid. Furthermore, refunds
are to be provided without regard to whether the Interconnection Customer has contracted
for delivery service on the Affected System Operator's Transmission System. If the
Interconnection Customer has not contracted for delivery service, and in the absence of
another mutually agreeable payment schedule, refunds shall be provided by means of a
uniform stream of monthly payments designed to fully reimburse the Interconnection
Customer, with interest, over afive year period commencing with the Generating
Facility's Commercial Operation Date.

739.  When the Interconnection Customer is required to pay for Network Upgrades on
an Affected System, it must enter into an agreement with the Affected System Operator
unless the payments are incorporated in the interconnection agreement that the
Interconnection Customer signs with the Transmission Provider. Any agreement with an
Affected System Operator must specify the terms governing payments to be made by the
Interconnection Customer as well as the payment of refunds by the Affected System
Operator. The Commission isrevising proposed Article 11.4.1 to incorporate this new
requirement.

Policies Regarding Previously Approved Cost Allocationsand
Pricing Arrangements

740. A number of commenters express their views regarding the NOPR's proposal to
require that all Transmission Providers remove from their transmission rates the costs of
Interconnection Facilities constructed for the Transmission Provider's own Generating
Facilities, and to treat them as directly assigned, generation-related costs. Commenters
also address the possible retroactive application of the pricing policy adopted in the Final
Rule. Calpine and Mirant request that the Commission require that al Transmission
Owners make compliance filings to remove the costs of Interconnection Facilities from
existing transmission rates. The Arkansas PSC states that it does not object in principle
to the proposal to remove such costs from transmission rates, but notes that this could
shift additional costs onto the retail customers of regulated generation-owning utilities. It
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proposes that, if the cost-shifting burden isjudged to be significant, a phase-in or
modification may be appropriate. PSNM believes that the Commission's proposal to
require al Transmission Providersto remove sole use facilities from their transmission
rates currently in place resolves the lack of pricing comparability alleged by
Interconnection Customers.

741. PIMTO generally agrees with the NOPR's proposal to assign to the generator the
costs of Interconnection Facilities, but requests that the Commission clarify that, to the
extent this policy aters existing practices, it will apply prospectively and only affect
Interconnections that post-date the Final Rule. PIMTO states that, historicaly,
transmission providers have used a variety of approaches to assign cost responsibility for
Interconnection Facilities, claiming that some have rolled these costs into transmission
rates while others have directly assigned the costs to the Interconnection Customer.
PIMTO urges the Commission not to undercut the business assumptions of existing
project sponsors or to require the Transmission Provider to refile transmission rates to
remove any non-network costs that have been rolled in, and invoice Interconnection
Customers for such removed costs. Exelon and Sithe express similar views and state
that, since Order No. 888, numerous vertically integrated utilities have spun off their
Generation Facilities to non-affiliated third parties. Exelon and Sithe believe that those
parties would likely claim that their interconnection arrangements have been effectively
grandfathered and that no interconnection costs that may have been rolled into base
transmission rates are now recoverable from them. Exelon and Sithe argue this could
lead to costly and time-consuming litigation.

742. Capine requests that the Commission find here that any policy that requires the
Interconnection Customer to pay for Network Upgrades is unjust and unreasonable, and
unless otherwise barred by explicit contract language, any Interconnection Customer
should be permitted to have the facility cost allocation provisions of any existing
agreement modified pursuant to Section 206 of the FPA to reflect the current
interconnection pricing policies. However, Exelon and Sithe, using arguments similar to
those above, recommend that any historical alocation of the costs of Network Upgrades
that was agreed to by the parties and accepted by the Commission should not be
disturbed now. Exelon and Sithe recommend that those costs be rolled into the
transmission rate base only for new Interconnection Requests.

Commission Conclusion

743. The Commission believesthat, to ensure fully comparable treatment of all
Generating Facilities, transmission rates should not include the costs of Interconnection
Facilities. Asstated in the NOPR, this policy is consistent with the Commission's current
treatment of generation step-up transformers, appropriately assigns the costs of
Interconnection Facilities to the generation customers using them, and ensures that the
Transmission Provider's own Generating Facilities and those of its competitors are
treated comparably.

744. However, the Commission is sympathetic to the concern of PIMTO and Exelon
and Sithe that the Transmission Provider may have difficulty recovering the costs
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associated with Generating Facilities that it does not own, including those that it once
owned but has since divested. Also, the Commission is concerned that the Transmission
Provider may have difficulty identifying the interconnection-related costs of older
Generating Facilities given that, historically, the Transmission Provider may have had no
reason to segregate these costs from other transmission costs in its books of account.
Therefore, the Commission is not adopting the NOPR's proposal to require the
Transmission Provider to remove from its existing transmission rates the costs of all
Interconnection Facilities constructed for its own Generating Facilities and to directly
assign them as generation-related costs. Rather, the Commission here isimposing a more
limited requirement. The Commission is requiring that the Transmission Provider
remove from transmission rates only the costs of Interconnection Facilities constructed
by the Transmission Provider after a date certain to interconnect Generating Facilities
owned by the Transmission Provider on the effective date of this Final Rule. That date
certain isMarch 15, 2000, the date on which the Commission issued its order in
Tennessee clarifying that interconnection is a separate component of transmission
service, and that an Interconnection Customer may request interconnection separately
from the delivery component of transmission service. That order effectively placed
Transmission Providers on notice that the costs of Interconnection Facilities cannot be
recovered in rates for transmission service. Thus, the Commission presumes that after
March 15, 2000, any Interconnection Agreement signed by the Transmission Provider
provides for the direct assignment of Interconnection Facility costs to the Interconnection
Customer. The Commission also presumes that the Transmission Provider can identify
the costs of any Interconnection Facilities constructed for its own Generating Facilities
after March 15, 2000. In this Final Rule, the Commission is requiring the Transmission
Provider, in its next filed transmission rate case, to remove such costs from transmission
rates.

745. With regard to the Arkansas PSC's concern about the impact of any cost shifting
that may result from the reallocation of Interconnection Facility costs, we do not believe
that the impact will be so great as to warrant a phase-in. Because the requirement that we
are adopting here applies only to costs incurred after March 15, 2000, we expect the cost
impact, if any, to be small. Furthermore, any cost impact will not occur until the
Transmission Provider's next filed rate case.

746. Findly, in response to Calpine, the Commission is not requiring in this Final Rule
any changes to previously accepted interconnection agreements.

Miscellaneous Pricing | ssues

747. Dynegy arguesthat Article 4.6 of the NOPR LGIA should be clarified to include a
more comprehensive listing of the possible services that the Interconnection Customer
might be called upon to provide to the Transmission Provider under the express
provisions of the LGIA. Dynegy submits that the Interconnection Customer would be
required to have a Tariff on file with the Commission pursuant to Section 205 of the
Federal Power Act for any service for which it seeks to charge the Transmission
Provider. In the alternative, it recommends that the Commission clarify that this
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provision does not require the Interconnection Customer to forego the right to seek
compensation for any services beyond the two listed.

748. ACEEE statesthat it agrees with the Commission's general proposal on pricing,
but identifies pricing issues faced by the Interconnection Customer that it believes can
pose major barriers to interconnection. It claims that excessive standby charges, backup
power rates, and insurance requirements have frequently been used to try to block an
Interconnection Customer from interconnecting a new Generating Facility and competing
on acomparable basis. It states that the Commission and others must address these
pricing issues if electricity markets are to be fully accessible.

Commission Conclusion

749. Inresponseto Dynegy, the Commission clarifies that, while Articles 4.6 and 11.6
of the Final Rule LGIA provide that the Transmission Provider must compensate the
Interconnection Customer for certain specific services that the latter provides, no
provision of the Final Rule LGIA limitsthe right of the Interconnection Customer to seek
compensation for any other services that the Transmission Provider may from time to
time request from the Interconnection Customer.

750. With regard to ACEEE's concerns about the rates for standby charges and backup
power rates provided by the Transmission Provider to the Interconnection Customer, the
rates for these services are a state jurisdictional retail rate issue. The Commission
discusses insurance requirements in Part 11.C.8.a of this Preamble.

2. Interconnection Productsand Scope of Service

751. Scope of service, including in particular the definition and study requirements for
the two Interconnection Service products proposed to be made available to
Interconnection Customers, was perhaps the most heavily debated topic during the
ANOPR phase of this proceeding. In addition, the controversial nature of thistopicis
reflected in the many pages that commenters devoted to it. These comments are
addressed below.

Definition of Interconnection Products

752. The LGIA NOPR provided for two Interconnection Service products from which
the Interconnection Customer would have to choose: Energy Resource Interconnection
Service, which isabasic or minimal interconnection service, and Network Resource
Interconnection Service, which is amore flexible and comprehensive interconnection
service.™ Neither isatransmission delivery service. Article 4 (Scope of Service) of the
NOPR LGIA defines these products and sets forth specific Interconnection Study
requirements for each. This article also describes the relationship between delivery

19buring the ANOPR negotiating sessions EPSA and other Interconnection
Customers negotiated to secure these two forms of service.
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service and the Interconnection Services, as well as the rights and responsibilities that
each Interconnection Service entails. In addition, Section 3.2 of the NOPR LGIP sets
forth the procedure that the Interconnection Customer must use to select an
Interconnection Service.

753. Asproposed, Energy Resource Interconnection Service would allow the
Interconnection Customer to connect its Generating Facility to the Transmission System
and be eligible to deliver its output using the existing firm or non-firm capacity of the
Transmission System on an "as available" basis. In an areawith a bid-based energy
market (e.g., 1ISO New England, NY SO, or PIM), Energy Resource | nterconnection
Service would allow the Interconnection Customer to place abid to sell into the market
and the Generating Facility would be dispatched if the bid is accepted. In all other areas,
no transmission delivery service would be assured, but the Interconnection Customer
may obtain point-to-point transmission service or gain access to secondary network
transmission service, pursuant to the Transmission Provider's Tariff. The
Interconnection Studies to be performed for Energy Resource Interconnection Service
would identify the Interconnection Facilities required as well as the Network Upgrades
needed to allow the proposed Generating Facility to operate at full output. In addition,
the Interconnection Studies would identify the maximum allowed output of the
Generating Facility without Network Upgrades.

754. In contrast, Network Resource Interconnection Service would require the
Transmission Provider to undertake the Interconnection Studies and Network Upgrades
needed to integrate the Generating Facility into the Transmission System in a manner
comparable to that in which the Transmission Provider integrates its own generators to
serve native load customers. If the Transmission Provider isan RTO or 1SO with market-
based congestion management, it would have to integrate the Generating Facility in the
same manner as all other Network Resources.

755. The Transmission Provider would study the Transmission System at peak load,
under avariety of severely stressed conditions, to determine whether, with the
Generating Facility at full output, the aggregate of generation in the local area can be
delivered to the aggregate of load, consistent with the Transmission Provider's reliability
criteriaand procedures. Under this approach, the Transmission Provider would assume
that some portion of the capacity of existing Network Resourcesis displaced by the
output of the new Generating Facility.

756. Network Resource Interconnection Service provides for all of the Network
Upgrades that would be needed to alow the Interconnection Customer to designate its
Generating Facility as a Network Resource and obtain Network Integration Transmission
Service. Thus, once an Interconnection Customer has obtain