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November 19, 2007
Mr. Ron Horstman

Energy Services Specialist

Western Area Power Administration

PO Box 281213

Lakewood, CO  80228-8213

Re:
Proposed changes to 10 C.F.R. Part 905 concerning Integrated Resource Plans (IRP’s) prepared pursuant to Section 114 of the Energy Policy Act of 1992 (EPAct), Public Law 102-486
Dear Mr. Horstman:
The Irrigation & Electrical Districts’ Association of Arizona (IEDA) is a non-profit member association of entities that, among other things, purchase federal hydropower directly and/or through the Arizona Power Authority Commission.  As such, these entities are subject to the IRP requirement of Section 114 of EPAct.  Thus, we are vitally interested in any proposed regulatory change that affects that activity, especially a proposal that, among other things, would provide a process for publication of the information submitted in the IRPs without the knowledge or consent of the submitting entities.
IEDA is a member of the Colorado River Energy Distributors’ Association.  We have reviewed the comments submitted by CREDA dated October 16, 2007 and we highly recommend those for your consideration.  We will not repeat those comments but we endorse them totally.

Rather, we would like to add two additional subjects that we believe you must deal with in order to produce a final rule that is in compliance with current law.

First, information that is supplied in an IRP may contain proprietary data that is exempt from a FOIA request.  Proprietary information is property and is entitled to the constitutional protections of procedural and substantive due process.  However, the rule as proposed would allow a unilateral decision by an employee of the Western Area Power Administration as to whether or not the information claimed to be exempt from FOIA is in fact exempt.  If that Western employee unilaterally decided it was not, the information would be disclosed.  No notice and opportunity to be heard is provided.  No appeal rights are stated prior to such disclosure.  And, we hasten to add, the content of IRPs may change.  Indeed, more information that could be legitimately described as proprietary may be included in later requirements for this documentation.  Thus, these rules would put not only currently provided information that should be exempt from a FOIA request at risk of 
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unilateral publication but information that may be required in future versions of these documents.  The proposed rule is legally deficient in this regard.

Second, the proposed rule does not, in its discussion segment, mention the Critical Energy Infrastructure Information rules of the Federal Energy Regulatory Commission.  Many of the entities that file IRP’s with Western are also subject to these regulations, as is Western itself.  The final version of these regulations was published in the Federal Register only last week.  72 Fed.Reg. 63980, et seq. (November 14, 2007).  Western needs to compare the obligations it and its customers have under the FERC rules to ensure that it is not putting itself in a position of publishing information that will otherwise be deemed Critical Energy Infrastructure Information not subject to disclosure under FERC rules.  Neither Western nor its customers should be caught in between two sets of conflicting regulations.  FOIA’s national security exemption should be honored.
Thank you for the opportunity to comment on this important rulemaking.  We believe that there is sufficient need to rewrite these draft regulations that another publication of the draft regulations together with a further opportunity to comment is necessary.







Sincerely,








/s/







Robert S. Lynch








Counsel and Assistant Secretary/Treasurer

RSL:psr 

cc:
Tim Meeks, Administrator


Leslie James, CREDA


Tom Graves, Mid-West Electric Consumers Assn.


IEDA Presidents/Chairman and Managers
